12298

CONGRESSIONAL RECORD—SENATE

June 28, 2001

SENATE—Thursday, June 28, 2001

The Senate met at 9:156 a.m. and was
called to order by the Honorable HERB
KOHL, a Senator from the State of Wis-
consin.

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Thank You, dear Father, for infusing
Your nature in the Senators You have
called to lead our beloved Nation. You
have reproduced in them Your concern
and caring for the health and healing
of all of our people. Thank You for
Your compassion expressed in the leg-
islation for patient protection in Amer-
ica.

The Senators may differ on aspects of
the implementation of this concern but
are one in seeking unity on what is
best for citizens across our land. Be
with the Senators today as all aspects
of this crucial legislation are focused
and voted upon. Thank You for the
managers on both sides of the aisle who
have worked so long and tirelessly to
review all possibilities for the best po-
tential for all Americans.

Now as the Senators seek to com-
plete debate and take conclusive votes,
may they sense the unity of a common
concern for a crucial cause of caring
for our people. Place Your hand upon
their shoulders and remind them that
You are the magnetic center who draws
them to unity for the welfare of our
Nation. You are the healing power of
the world who uses the medical profes-
sions to heal. Help the Senators to
complete legislation that will assure
the best care for the most people.

You, dear God, are our Lord and Sav-
iour. Amen.

PLEDGE OF ALLEGIANCE

The Honorable HARRY REID, a Sen-
ator from the State of Nevada, led the
Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 28, 2001.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

appoint the Honorable HERB KOHL, a Senator
from the State of Wisconsin, to perform the
duties of the Chair.
ROBERT C. BYRD,
President pro tempore.
Mr. KOHL thereupon assumed the
chair as Acting President pro tempore.

——
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

———

BIPARTISAN PATIENT
PROTECTION ACT

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of S. 1052, which the clerk will report.

The legislative clerk read as follows:

A Dbill (S. 1052) to amend the Public Health
Service Act and the Employee Retirement
Income Security Act of 1974 to protect con-
sumers in managed care plans and other
health coverage.

Pending:

Thompson amendment No. 819, to require
the exhaustion of administrative remedies
before a claimant goes to court.

Collins amendment No. 826, to modify pro-
visions relating to preemption and State
flexibility.

Breaux amendment No. 830, to modify pro-
visions relating to the standard with respect
to the continued applicability of State law.

recognition of the acting majority
leader

The ACTING PRESIDENT pro tem-
pore. The Senator from Nevada is rec-
ognized.

Mr. REID. Mr. President, I ask that
the time I use not be charged against
either side.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

SCHEDULE

Mr. REID. Mr. President, we will re-
sume consideration of the Patients’
Bill of Rights. We are going to have a
vote at approximately 10 to 10. We have
a unanimous-consent agreement in ef-
fect that will take us throughout the
early afternoon, with votes scheduled
throughout that period of time. We ex-
pect votes all evening. The leader
would very much like to finish this bill
today. Certainly the end is in sight. If
not, we will work through the night—
into the night, not through the night—
we will come back tomorrow, and hope-
fully we don’t have to come back Sat-
urday.

What the leader has said is that we
are going to complete this legislation.

We are going to complete the legisla-
tion, plus the supplemental appropria-
tions bill before we go home.

He said he would work Saturday,
Sunday, Monday, and Tuesday and
Wednesday, the 4th—take that off—and
come back after that to complete our
work. We are cooperating and doing
our very best to meet the requests of
Senators BYRD and STEVENS. Their last
unanimous consent request has been
cleared on this side as far as the filing
of amendments. We applaud the four
managers who have been working on
this bill. We 1look forward to con-
tinuing to work today.

AMENDMENT NO. 826

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be 30 minutes for debate to be
equally divided between the Senator
from Maine, Ms. COLLINS, and the Sen-
ator from Louisiana, Mr. BREAUX, prior
to a vote on or in relation to the Col-
lins amendment No. 826.

Who yields time? The Senator from
Maine.

Ms. COLLINS. Mr. President, I ask
unanimous consent that the Senator
from Virginia, Mr. ALLEN, be added as
a cosponsor of the Collins-Nelson
amendment.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Ms. COLLINS. I yield 6 minutes to
the Senator from Kansas, Mr. ROBERTS.

The ACTING PRESIDENT pro tem-
pore. The Senator from Kansas is rec-
ognized.

Mr. ROBERTS. Mr. President, here is
the issue: The ability of States to de-
termine what is best for themselves.
That is the issue. Sure, the issue is the
Patients’ Bill of Rights. But if Kansas
or Nebraska or Maine or Massachusetts
or Louisiana or Connecticut—as I look
at Members in the Chamber—have an
effective patient protection system
that is working, why impose new Fed-
eral regulations that will force them to
overhaul the system they have in
place?

The Collins-Nelson-Roberts, and oth-
ers, amendment would simply give the
State of Kansas and other States the
flexibility to provide patient protec-
tion required under this bill in a way
that best fits each State. For example,
last year in Kansas we implemented a
new law that assists patients who get
into a dispute with their insurance
company over the refusal to pay for
medical procedures. It is a long proc-
ess, but the independent reviewer will
make a decision and reply within 30
business days after an appeal proce-
dure.

@ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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According to Kathleen Sebelius, our
very good Kansas State Department of
Insurance Commissioner, there were 22
cases that were closed last year; 12 de-
cided in favor of the HMO and 10 over-
turned the decision made by the HMO.
Now that more Kansans are aware of
their ability to receive this external
appeal and receive independent review,
more cases have been filed with the
Kansas Insurance Department. Simply
put, our State commissioner, Kathleen
Sebelius, and the Kansas State Depart-
ment of Insurance are doing a good job
looking out for the best interests of
Kansans covered by HMOs.

So the question is, Why does the Fed-
eral Government need to tell our State
we have to completely scrap what we
are doing and put into place a Federal
layer of new Washington-knows-best
requirements? How good is this really
for families in Kansas, or your States’
families? In fact, Kansas has a large
number of patient protections that
have been in place for years, and the
list is impressive. The list includes a
comprehensive bill of rights, the inter-
nal and external appeals I have already
described, consumer grievance proce-
dures, emergency room services, OB/
GYN access, prompt payment, con-
tinuity of care, a ban on gag clauses
and financial incentives, screening and
breast reconstruction, prostate cancer
screening, maternity stay, drug and al-
cohol abuse treatment, standing refer-
ral, and the list goes on and on and on.

Under the bill we are debating today,
many of these effective consumer pro-
tections Kansas has in place will have
to be thrown out and we will have to
start all over.

Our Kansas State Insurance Commis-
sioner, Kathleen Sebelius, also serves
as the president of the National Asso-
ciation of Insurance Commissioners.
Kathleen has written a letter that
clearly lays out the devastating effects
the Washington one-size-fits-all plan
will have on State insurance markets,
and she warns—listen to this, col-
leagues—that this is going to be ad-
ministered by an outfit called the Cen-
ter for Medicare and Medicaid Services.
It used to be called HCFA. If you really
want to turn over your state regula-
tions to HCFA, that is another issue
that we can talk about for at least an
hour or two. The commissioner stated
in her letter:

The proposed patient protection bills are
far more complicated than the Health Insur-
ance Portability and Accountability Act, or
HIPAA, and will require considerable over-
sight. To resolve these issues, the National
Association of Insurance Commissioners
urges Congress to include in any patient pro-
tection legislation provisions that would pre-
serve State laws and enforcement proce-
dures, such as internal and external review
processes. Failure to maintain State author-
ity in this area could lead to implementation
of regulations that are inconsistent with the
needs of consumers in a State and that are
not enforced effectively.
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I think she nailed it right on the
head. I am an original cosponsor of the
Collins-Nelson amendment because it
would allow States to do what they are
already doing well. If these standards
are not met, only then would the Fed-
eral Government come in and impose
its standards, and the State would then
be required to meet a higher standard
in order to be made eligible for the Pa-
tient Quality Enhancement Grant Pro-
gram. Other amendments will have a
stick; this is a carrot. I prefer a carrot;
other Senators may prefer a stick.

Let me just say, in summing up, can
any other Member of this body hon-
estly tell me what is in this bill is bet-
ter than what the State of Kansas al-
ready has in terms of patient protec-
tion? Do you know better than our
commissioner, Kathleen Sebelius, or
Governor Graves, and the Kansas State
Legislature? The answer is no.

My colleagues, support this amend-
ment and give States a chance to apply
the standards they have currently in
place, that are working. The external
and internal appeals process is work-
ing. Don’t make us reinvent the Fed-
eral wheel.

I thank the Chair and my colleagues.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. BREAUX. I yield myself 5 min-
utes.

Mr. President, I rise in strong sup-
port of the so-called Breaux-Jeffords
compromise amendment. We are deal-
ing with a question of how are we going
to allow the States to continue to oper-
ate their own patient protection bills
that many of them have already insti-
tuted. My own State of Louisiana has
passed over 35 different patients’ bills
of rights guarantees, and they are
working fairly well. I think my col-
league, Senator JEFFORDS, wants to
continue to allow those States to have
their State plans in effect when they
are substantially complying to what
we are trying to do here on a national
level.

As Senator KENNEDY said last night,
if you had the Collins amendment,
there would be no guarantee that
States would have a Patients’ Bill of
Rights. They would not have to do any-
thing if they so chose. A State could
say they are not interested in guaran-
teeing patients within their borders
any rights at all, period. We don’t
think it is the right thing to do. We are
not doing it. The only thing that they
would suffer, if they decided to take
that approach under the Collins-Nelson
amendment, is that they would lose
grant money that is being authorized
in this legislation.

Well, I think that is unfortunate in
the sense that we are talking about a
national program to guarantee pa-
tients the rights they should have
under this legislation. I think there is
strong agreement nationwide that
there is a need to have some kind of a
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national guarantee that covers all
Americans, not just some Americans,
not just a few Americans, not just a
handful of Americans, but all Ameri-
cans, in dealing with their health in-
surance program.

Our compromise amendment does ac-
complish that goal, and it does it in a
way that gives the maximum ability of
the States to do what they think is
necessary in crafting their Patients’
Bill of Rights. The language that we
have put forth says that State plans
would not be superseded. They will
continue to operate as they do today, if
they substantially comply with the pa-
tient protection requirements that we
are instituting on a national level for
all Americans.

That doesn’t mean their plan has to
be exactly the same as the Federal re-
quirements. It has to substantially
comply. That is a legal term used in
Congress on many other occasions. On
the SCHIP program for providing in-
surance to children, which we have en-
thusiastically supported, the require-
ment is that a State can run their own
program if it substantially complies
with the Federal requirements for all
Americans that were instituted by this
Congress.

On the Medicare Program, folks here
in Washington understand how to
apply that terminology.

It is working. My State of Louisiana
runs its own plan. I am very confident
that my State of Louisiana will con-
tinue to run the plan we have in place
right now under the Breaux amend-
ment because it clearly would, in my
opinion, substantially comply with
what we are talking about here.

We have a definition of what ‘‘sub-
stantially comply’ means by saying a
State law would have the same or simi-
lar features as the patient protection
requirements and would have a similar
effect. That is not an unbearable stand-
ard at all. It does not have to be ex-
actly. It just has to have the same or
similar features.

They can design those rights on
States that will be tailored to the
needs of that particular State, and the
only requirement is that it have the
same or similar features. That is not
too strong a guideline to the States or
a requirement on behalf of the States.
I think it can work. Most of the States,
if not every single State, that have
adopted a Patients’ Bill of Rights will
find their plans in their respective
States will stay intact and will still be
the State Patients’ Bill of Rights under
this legislation.

If a State decides for some reason
they do not care, they are not going to
do anything, there should be the abil-
ity for us to make sure all Americans
are guaranteed the rights we are talk-
ing about today; that they are enforce-
able; there is an opportunity to go to
court to enforce them; and that there
is an appeals process when they are
being abused.
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This is what the Breaux-Jeffords
amendment will allow. That is why it
is a realistic compromise compared to
the amendment of my good friends,
Senator NELSON and Senator COLLINS,
with whom I have worked on many oc-
casions and will continue to do so in
areas such as health. They are trying
to do the right thing. Their amend-
ment will allow some States to do
nothing. Potentially thousands of
Americans will not have any coverage
whatsoever if that is the decision of
the State.

We are writing legislation for all
Americans, and I suggest the Breaux-
Jeffords bill is a proper compromise
that can bring this about.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

The Senator from Maine is recog-
nized.

Ms. COLLINS. Mr. President, how
much time is remaining on our side?

The ACTING PRESIDENT pro tem-
pore. Nine minutes.

Ms. COLLINS. I yield 5 minutes to
the Senator from Nebraska.

The ACTING PRESIDENT pro tem-
pore. The Senator from Nebraska is
recognized for 5 minutes.

Mr. NELSON of Nebraska. I thank
Senator COLLINS for her strong support
for this amendment, and I commend
my colleague, Senator BREAUX from
Louisiana, for his strong support and
consistent efforts to find a com-
promise.

Certainly, the effort is an improve-
ment over where we had been. One area
I want to point out I disagree with my
friend from Louisiana is his suggestion
that maybe the States will not do any-
thing. If you take a look at the charts
that Senator COLLINS and I have up,
when you look at all the checks, I sug-
gest the States have been doing some-
thing and they will continue to do
something if the Federal Government
does not come in and take away both
the incentive and the opportunity by
putting in what is termed affection-
ately ‘‘a floor,” a minimum.

The problem is these minimums very
often become the ceiling or they be-
come, if you will, the top of whatever
is being done because the States will
not have the same opportunity, nor
will they have the same willingness
with the Federal deregulation, of the
federalization of the regulation of
State insurance as it applies to these
health plans.

Generally preemption occurs when
the States have not acted. I cannot
imagine we are now preempting what
the States have done on the basis of
they have done such a good job that we
were able to pick and choose from the
best of those protections to create this
bill and now we say to them: It’s a job
well done; thank you very much, and,
by the way, we will impose these on
you and we will make sure your laws
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will have to be either substantially
equivalent or consistent with, accord-
ing to Frist-Breaux, or, with the com-
promise, substantially compliant.

I can understand our desire to take
over the role of the States in this area
if the States have not done anything,
but I cannot understand the desire to
do it when the States have done such a
good job that we have picked and cho-
sen from the best of those efforts to
comprise our bill.

It does not make sense to preempt
under these circumstances. That is
why many of us would like to see the
States have the opportunity to opt out
so we will have continuing experimen-
tation under the Jefferson principle
that the States are the laboratories of
democracy. I am not against all pre-
emptions, but I do have a question
about this preemption, whether it
makes sense under the circumstances
with the progress that the States have
made.

The charts will show the States have
been active. They have worked very
hard and diligently and are continuing
to do so. Delaware just last week en-
acted additional patient protection
laws. What we need to do is make sure
we continue to permit the States to ex-
periment.

I am also worried that with the appli-
cation of these standards to the States,
we will not have further experimen-
tation, we will not have further devel-
opment of patient protections. I hate
to think we are at a point where the
status quo will be sufficient for today
as well as for tomorrow. I worry this
effort in having a floor will result in it
becoming a ceiling.

If you look at the charts, you will see
to one degree or another, whether it is
emergency room or whether it is the
external appeals or the internal ap-
peals, that nearly every State is doing
it. Many States have decided not to do
everything under every set of cir-
cumstances. I do not think they ought
to be penalized where they have made a
conscious decision that that is not
going to work within their State. We
ought not to have, in my judgment, a
one-size-fits-all approach. We have not
found, if you will, the Holy Grail as it
relates to what patient protection
truly is. If we allow the States to con-
tinue to experiment, we will find that
they will be innovative and they will
come up with new methods of providing
even better patient protections. After
all, this is coming from the grassroots;
this is coming from the bottom up.

I think we are making a mistake try-
ing to drive it from the top down which
will stifle and create the opportunity
for stagnation rather than experimen-
tation. I hope that will not be the case,
but I do not see it really any other
way.

The National Association of Insur-
ance Commissioners, the president of
the National Association of Insurance
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Commissioners, the National Council
of State Legislators all agree with this
approach.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

Who yields time?

Mr. BREAUX. I yield 5 minutes to
Senator JEFFORDS.

The ACTING PRESIDENT pro tem-
pore. The Senator from Vermont is rec-
ognized for 5 minutes.

Mr. JEFFORDS. Mr. President, I
commend the Senator from Maine for
keeping this issue alive. It is critically
important that we defer as much as we
can to the States because they are al-
ready set up for it. Why not let them
do it?

On the other hand, this is a Federal
Patients’ Bill of Rights. That means
equal rights to everyone in this coun-
try, so there is a requirement for uni-
formity as well as to make sure we get
a firm and even enforcement of this
bill.

A lot has been said about HIPAA and
using HIPAA as an example of bad pol-
icy, and it was bad policy, but it was
totally different. HIPAA dealt with
portability of insurance in the case of
people being laid off work.

They said, if you do not do it, HCFA
will come in and do it, and five States
said let HCFA do it, and it made a mess
of it. This is different. We are talking
about the enforcement of rights, an
even enforcement across the country.
Yet we do recognize it is important for
the States to do it themselves. Many, if
not most of them, are already doing a
legislative enforcement to require the
appropriate and fair enforcement of the
rights of individuals on health care.

This is an important difference.
HIPAA was a mess, but this has noth-
ing to do with that. This is quite dif-
ferent from HIPAA.

We all support the Patients’ Bill of
Rights. The question is who ought to
enforce it. We say, yes, let the States
that want to do it do it. On the other
hand, we need to make sure it is done
fairly and uniformly across this coun-
try. We do give the authority to the
Secretary to review it, and we also say
he should lean over backwards to make
sure the States do it if at all possible.
It is not a HIPAA-type situation; we
ought to differentiate that.

It is important that we also recog-
nize that the compromise requires
States to have protections that are
“substantially compliant with” Fed-
eral protection and defines this stand-
ard as having the ‘‘same or similar pro-
visions and the same or similar effect.”

The Secretary must approve the
State’s certification of compliance in a
manner that is in deference to existing
State laws. If he does not act on the
State application within 90 days, it is
automatically approved. States that
have their certification disapproved
may challenge that disapproval in
court.
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The amendment developed by Sen-
ator BREAUX and myself requires
States with additional flexibility to
implement strong patient protections
while guaranteeing a basic level of pro-
tection for all Americans in all health
plans. Requiring the States to be in
substantial compliance with the Fed-
eral law—not exact compliance but
substantial compliance—provides
States with the flexibility they need to
implement strong patient protections
while ensuring that all patients receive
the Federal floor of protections. Under
this amendment, States can keep their
own laws as long as their basic intent
is similar to the Federal standard and
will have a similar effect.

The Secretary is required to be def-
erential to the States—give them every
break you can but make sure that the
bill of rights will be enforced. Give
them every possible opportunity to do
it themselves rather than having to go
to court. However, this requirement
does not infringe upon the Secretary’s
authority to determine whether cur-
rent State laws will provide the basic
level of protection promised to all
Americans in the health plans under
the Patients’ Bill of Rights.

So HIPAA is just a totally different
situation. It is a mess; we agree with
that; but it is totally different. Do not
get confused on the HIPAA example.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

The Senator from Maine.

Ms. COLLINS. How much time is re-
maining on my side?

The ACTING PRESIDENT pro tem-
pore. Three minutes forty-seven sec-
onds.

Ms. COLLINS. Mr. President, I yield
215 minutes to the Senator from Ohio,
Mr. VOINOVICH.

The ACTING PRESIDENT pro tem-
pore. The Senator from Ohio is recog-
nized.

Mr. VOINOVICH. Mr. President, I
thank my friends from Maine and Ne-
braska for offering this important
amendment. I believe the Collins-Nel-
son amendment will allow the Senate
to move forward and pass a strong Fed-
eral patient protection bill without
suffocating the patient protections
States have adopted over the last sev-
eral years.

I wholeheartedly agree that the Sen-
ate should take action to protect those
Americans not covered under state
plans. While the states were in front
protecting the majority of those in-
sured individuals through state regula-
tion, the federal government has
dragged its feet.

However, a federal patient’s bill of
rights should not preempt the patient
protections that have already been
passed by the states. There are more
than 117 million Americans who are
covered under fully insured plans, gov-
ernmental plans and individuals poli-
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cies, which are all regulated under
state law.
My colleagues supporting the

McCain-Kennedy legislation believe
that the federal mandates in the bill
should apply not only to ERISA plans,
but also to those 117 million Americans
in state regulated health plans. Appar-
ently, they do not think that the
states, which have already acted and
are already protecting millions of
Americans, are competent enough to
do the job. Instead, they think that the
federal government will do a much bet-
ter job.

My colleagues on the other side of
this debate want the public to believe
that all Americans need to be covered
under a federal patient protections bill
or else the quality of their health care
will be jeopardized. The fact of the
matter is that the majority of Ameri-
cans are already covered under very
good, very comprehensive state health
care laws.

As a former Governor of Ohio, I was
on the front lines in the fight to give
working men and women in Ohio real
health care choices. As governor, 1
signed into law five legislative meas-
ures and pushed through several ad-
ministrative improvements to protect
families who relied on state-regulated
plans for their health care coverage.

The majority of states, including
Ohio, have moved aggressively—cer-
tainly more quickly than the federal
government—to reduce health care in-
flation, expand access for the working
poor, enhance consumer protections
and bring greater accountability to the
system.

If the states had waited for the fed-
eral government to step up to the plate
to provide patient protections, 117 mil-
lion Americans would not have the pa-
tient protections they currently enjoy.

The simple truth is that the states
have been out in front of the federal
government in providing sound protec-
tions for its citizens. The following
facts prove this point:

42 states have already enacted a com-
prehensive Patient’s Bill of Rights;

50 states have mandated strong pa-
tient information provisions;

50 states already have an internal ap-
peals process and 41 states have in-
cluded an external appeals process;

48 states already enforce consumer
protections regarding gag clauses on
doctor-patient communications;

47 states already have regulations re-
garding prompt payment; and

44 states already enforce consumer
protections for access to emergency
care services.

The states are already getting the
job done for the majority of insured
Americans. But if we do not pass this
amendment, we will be turning over to
the Health Care Financing Administra-
tion (HCFA) the enforcement of state
sponsored protection plans that are not
substantially equivalent with the fed-
eral bill.
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The fact is, HCFA already has its
hands full. Administering and regu-
lating Medicare and Medicaid has al-
ready overburdened this federal agen-
cy. Think about it. HCFA already has
under its purview over 70 million
Americans through these federal pro-
grams. Now, my colleagues want to
place the health care of an additional
170 million Americans on HCFA’s
shoulders.

The simple fact is that HCFA cannot
handle the burden.

Those individuals on the front lines
of protecting the 117 million Americans
with state regulated insurance know
what will happen if the federal govern-
ment is given the responsibility to
oversee these state regulated health in-
surance plans.

In fact, the National Conference of
State Legislatures has described the
McCain-Kennedy bill as, ‘. . . federal
legislation that will largely preempt
important state laws and replace them
with federal laws that . . . the federal
government is ill-prepared to monitor
and enforce.”

Additionally, the National Associa-
tion of Insurance Commissioners has
made clear its concerns about the
McCain-Kennedy bill: if the federal
government unilaterally imposes a
one-size-fits-all standard on the states,
it ““‘could be devastating to state insur-
ance markets.”

The amendment that Senators COL-
LINS and NELSON have offered will give
true deference to state laws and the
traditional authority that states have
had to regulate insurance.

By ‘‘grandfathering’’ all state patient
protection laws, Senators COLLINS and
NELSON recognize that the vast major-
ity of states have enacted comprehen-
sive patient protections laws, as Ohio
has done.

The amendment also encourages
states, through Patient Quality En-
hancement Grants, to review their cur-
rent patient protection and, if the
state legislature and governor so de-
sire, take action to mirror federal pa-
tient protections.

I want to relay to my colleagues that
I truly believe that this will be the
most important federalism vote that
the Senate takes this year.

In conclusion, it has been the tradi-
tional role of States to regulate the
needs of our States. However, both the
McCain-Kennedy bill as written and
the Breaux amendment seek to pre-
empt what the States have accom-
plished in protecting patients. The un-
derlying bill as written would step over
the 10th amendment which says: the
powers not delegated to the United
States by the Constitution, nor prohib-
ited by it to the States, are reserved to
the States respectively, or to the peo-
ple.

The bottom line is that the States
have been involved in protecting pa-
tients a lot longer than the Federal
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Government, and they are doing a good
job with the protections they have put
in place. They debated them in their
State legislatures. Their insurance de-
partments are doing a good job of en-
forcing those laws. The Breaux amend-
ment and the underlying bill gets the
States out of their role. We will have a
dual system of enforcement—State in-
surance commissioners and HCFA. And
I can tell you, anyone who knows any-
thing about HCFA in terms of the re-
sponsibilities they have, knows they
have a hard-enough time doing their
job now. We should not get them in-
volved in a system that is already
working on the State level.

I beg my colleagues not to go along
with federalizing this issue. Let’s take
care of the Federal people who have
been exempted over the years because
we haven’t done the job we are sup-
posed to do, and let the States con-
tinue to do the job they have been
doing.

I thank the Chair.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. BREAUX. I yield 2% minutes to
my good friend, the Senator from Con-
necticut.

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut is
recognized.

Mr. DODD. Mr. President, I thank my
colleague from Louisiana. I commend
him and the Senator from Vermont for
their compromise proposal we will be
voting on shortly. I reluctantly oppose
my friend from Maine, my fellow New
Englander. I have joined with her on so
many issues and have such great re-
spect for her.

There is a title to this bill. It is not
titled casually; it is called the Pa-
tients’ Bill of Rights. We talk about a
bill of rights. Obviously we are all most
familiar with our Constitution and the
Bill of Rights we embrace and cherish
so richly as American citizens. But if
we are going to have a bill of rights
when it comes to basic fundamental
health care, as has been pointed out by
the Senator from Louisiana and the
Senator from Massachusetts and oth-
ers, then there ought to be a floor that
applies across the country to all 50
States. That is what we are really ad-
vocating.

If the Collins amendment is adopted,
then what you are developing is a trap-
door in that basic floor that exists. Let
me make the case just by pointing to
one particular provision of this bill.
That is the access to emergency room
care, Mr. President.

I have this chart to make the point.
In the States that are in red in this
chart, they have laws that are weaker
than the underlying bill when it comes
to access to emergency rooms. We are
not talking about some grandiose new
plan. We are talking about a funda-
mental right that you can have access
to the closest emergency room. In 27
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States, they have a much weaker pro-
vision than is in this law. We are say-
ing when it comes to a Patients’ Bill of
Rights, access to clinical trials, spe-
cialists, emergency rooms, this is the
floor across the country. If you want to
pass laws at the State level that are
substantially in compliance with that,
we welcome that. If you want to do
something more than we are doing
here, we welcome that. But if you are
going to say that we are going to allow
weaker laws to exist in the access to a
gynecologist, to a pediatrician, to a
clinical trial, to a specialist, or to an
emergency room, then we don’t think
that is right.

If you are for the Collins amendment,
in many ways you are going against
this bill. I understand that. I appre-
ciate the fact that people do not want
to pass a Patients’ Bill of Rights and
just leave it up to each State to decide.
But if you believe, as a majority of us
do, and an overwhelming majority of
the American public, that there ought
to be a Patients’ Bill of Rights, a basic
floor that provides these basic stand-
ards, then you must vote to adopt the
Breaux-Jeffords compromise amend-
ment and retain the integrity of this
bill.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.
Who yields time?

Mr. KENNEDY. I imagine the Sen-
ator would like to close the debate,
would she not?

I believe I have 2% minutes.

Mr. President, the issue is very sim-
ple and very basic and very funda-
mental. It is whether all Americans are
going to be covered as included in this
legislation. We do not believe it should
depend upon where you live. We believe
it should depend necessarily on where
you work. If a child needs a specialist
to treat cancer, he or she ought to be
entitled to see the specialist and re-
ceive the treatment. If a woman needs
to be enrolled in a clinical trial that
could be lifesaving, she ought to be en-
titled to participate. If a breadwinner
who is crippled with arthritis needs a
specialty kind of drug from a for-
mulary, he or she ought to be able to
obtain it.

Now, our bill guarantees these kinds
of protections, but with the Collins
amendment it is a roll of the dice.
President Bush believes that all Ameri-
cans should be covered. Every Repub-
lican bill that was introduced and con-
sidered in the House of Representatives
said all Americans are covered. She
covers about 40 percent of them; 60 per-
cent of Americans are left out. We be-
lieve if you are interested in assuring
that all Americans be covered, you
ought to support the Breaux-Jeffords
amendment. That will be doing the
right thing.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maine is recog-
nized.
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Ms. COLLINS. Mr. President, one of
the myths in this debate is that unless
the Federal Government preempts
State insurance laws, somehow mil-
lions of Americans will be unprotected
in their disputes with HMOs. That is
simply untrue. Ironically, my friend
from Connecticut makes the point on
emergency room care. Forty-four
States have enacted legislation guar-
anteeing access to the nearest emer-
gency room. But they have crafted
their laws in different ways depending
on the needs of those States. Why
should the Federal Government second-
guess those laws, substitute its judg-
ment for the judgment of State legisla-
tors and Governors’ offices all over this
country? It does not make sense. The
proposal of the Senator from Louisiana
would be both burdensome to States
and ineffective for consumers.

Does anyone really believe that a
consumer with a problem with his or
her insurance policy is better off call-
ing the HCFA office in Baltimore than
dealing with their own State bureau of
insurance?

The States have more than 50 years
of experience in regulating insurance.
They have acted without any prod or
mandate from Washington to enact
good, strong patient protection laws.
Let’s honor their work. Let’s build
upon the good works of the States
rather than preempting, second-guess-
ing, and superseding their laws.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Ms. COLLINS. Is there any time re-
maining?

The ACTING PRESIDENT pro tem-
pore. The Senator from Maine has 24
seconds.

Ms. COLLINS. I yield back the re-
mainder of my time if the other side is
ready to yield back.

I ask for the yeas and nays on the
amendment.

The ACTING PRESIDENT pro tem-
pore. All time is yielded back. Is there
a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. REID. Mr. President, I move to
table the Collins amendment and ask
for the yeas and nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?
There is a sufficient second.

The question is on agreeing to the
motion.

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. I announce that the Sen-
ator from Delaware (Mr. BIDEN) is nec-
essarily absent.

Mr. NICKLES. I announce that the
Senator from New Mexico (Mr. DOMEN-
1c1) and the Senator from Alabama (Mr.
SHELBY) are necessarily absent.

The PRESIDING OFFICER (Mr.
REED). Are there any other Senators in
the Chamber desiring to vote?

The result was announced—yeas 53,
nays 44, as follows:
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[Rollcall Vote No. 202 Leg.]

YEAS—53
Akaka Dodd Levin
Baucus Dorgan Lieberman
Bayh Durbin Lincoln
Bingaman Edwards McCain
Boxer Feingold Mikulski
Breaux ngnstein Miller
Byrd Fitzgerald Murray
Cantwell Grah?‘m Nelson (FL)
Carnahan Harkin
N Reed
Carper Hollings N
Reid
Chafee Inouye
Cleland Jeffords Rockefeller
Clinton Johnson Sarbanes
Conrad Kennedy Schumer
Corzine Kerry Stabenow
Daschle Kohl Torricelli
Dayton Landrieu Wellstone
DeWine Leahy Wyden
NAYS—44

Allard Gramm Nickles
Allen Grassley Roberts
Bennett Gregg Santorum
Bond Hagel Sessions
Brownback Hatch Smith (NH)
Bunning Helms Smith (OR)
Burns Hutchinson Snowe
Campbell Hutchison
Cochran Inhofe gxt)ecter

X evens
Collins Kyl
Craig Lott Thomas
Crapo Lugar Thompson
Ensign McConnell Th}n'rm.)nd
Enzi Murkowski Voinovich
Frist Nelson (NE) Warner

NOT VOTING—3

Biden Domenici Shelby

The motion was agreed to.

Mr. KENNEDY. I move to reconsider
the vote.

Mr. INOUYE. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 830

The PRESIDING OFFICER. Under
the previous order, there will now be 2
minutes for debate equally divided
prior to a vote on or in relation to the
Breaux amendment No. 830.

Who yields time?

Mr. BREAUX. Mr. President, I do not
mind using the time allocated for re-
marks, but in light of the previous
vote, after the remarks could we just
vitiate the rollcall vote and have a
voice vote on this amendment? I ask
unanimous consent that that be in
order.

The PRESIDING OFFICER. The yeas
and nays have not been ordered on the
Breaux amendment No. 830.

Mr. BREAUX. That would be my sug-
gestion. We have the time allocated for
comments on it, and then have a voice
vote on it afterward.

Mr. KENNEDY. Mr. President, I
think we will have the Senator from
Minnesota speaking for 2 minutes, and
then I think we will voice vote the
Breaux-Jeffords amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. BREAUX. I yield 2 minutes to
the Senator from Minnesota.

Mr. WELLSTONE. I thank my col-
league for his graciousness.

Mr. President, I understand the need
to compromise, and I think we are
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moving forward in a very positive way.
I do want to point out for the record
that what we are now saying is that a
State need only be ‘‘substantially com-
pliant’’ with Federal protections as op-
posed to ‘‘substantially equivalent to.”
My big worry is that if you look at this
amendment, we are also saying we need
to give deference to the State’s inter-
pretation of its own law and its compli-
ance with Federal protections.

I say two things to colleagues. No. 1,
I think, in the best of all worlds, con-
sumers would also have a right to ap-
peal if they believe the State is in
error.

To be fair, we want to give deference
to what States are doing, as long as we
have strong consumer protections for
everyone regardless of where they live.
I also believe if we are going to do that,
we have to make sure not only that the
States are given their proper due but
SO are consumers.

This amendment weakens the bill
somewhat. I have said that to Senator
BREAUX. Frankly, more than anything,
it would be helpful to have an ombuds-
man office or something such as that
in every State, where people would
know where to make a phone call,
know what their rights are. There are
ways we can strengthen this.

I do not believe this amendment
takes us in a strong consumer direc-
tion. It is a good compromise in terms
of where we are. I wanted to speak out
and express my concerns.

The PRESIDING OFFICER. All time
on the amendment has expired.

The question is on agreeing to
amendment No. 830.

Mr. KYL. Mr. President, I ask for the
yveas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second. The
clerk will call the roll.

The assistant legislative clerk called
the roll.

The result was announced—yeas 64,
nays 36, as follows:

[Rollcall Vote No. 203 Leg.]

YEAS—64
Akaka Edwards McCain
Baucus Ensign Mikulski
Bayh Feingold Miller
B@den ngnstein Murray
Bingaman F11§zgemld Nelson (FL)
Boxer Frist Nelson (NE)
Breaux Graham Reed
Byrd Harkin y
Cantwell Hollings g(oalciefeller
Carnahan Hutchison Santorum
Carper Inouye
Chafee Jeffords Sarbanes
Cleland Johnson Schumer
Clinton Kennedy Smith (OR)
Cochran Kerry Snowe
Conrad Kohl Specter
Corzine Landrieu Stabenow
Daschle Leahy Stevens
Dayton Levin Torricelli
DeWine Lieberman Warner
Dodd Lincoln Wyden
Dorgan Lugar
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NAYS—36
Allard Durbin McConnell
Allen Enzi Murkowski
Bennett Gramm Nickles
Bond Grassley Roberts
Brownback Gregg Sessions
Bunning Hagel Shelby
Burns Hatch Smith (NH)
Campbell Helms Thomas
Collins Hutchinson Thompson
Craig Inhofe Thurmond
Crapo Kyl Voinovich
Domenici Lott Wellstone

The amendment (No. 830) was agreed
to.

Mr. REID. I move to reconsider the
vote.

Mr. DORGAN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, the Senator from
New Hampshire, or his designee, is rec-
ognized to offer an amendment relative
to liability on which there will be 1
hour of debate.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BOND. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 831

Mr. BOND. Mr. President, I send an
amendment to the desk on behalf of
myself, Mr. ROBERTS, and Mr. HELMS,
and ask for its immediate consider-
ation.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Missouri [Mr. BoND], for
himself, Mr. ROBERTS, and Mr. HELMS, pro-
poses an amendment numbered 831.

Mr. BOND. Mr. President, I ask unan-
imous consent that the reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To ensure that patients receive a

minimum share of any settlement or award

in a cause of action under this Act)

On page 154, between lines 2 and 3, insert
the following:

“(11) MINIMUM SHARE OF SETTLEMENT OF
AWARD.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), a participant or bene-
ficiary (or the estate of such participant or
beneficiary) shall receive not less than 85
percent of any award made as a result of a
cause of action brought by the participant or
beneficiary (or estate) under this subsection,
after subtracting the amount of any attor-
neys’ fees from the total amount of such
award.

‘‘(B) EXCEPTION.—This paragraph shall not
apply where the amount awarded as a result
of a cause of action brought by a participant
or beneficiary (or estate) under this sub-
section is less than $100,000.
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¢“(C) DEFINITIONS.—In this paragraph:

‘(i) ATTORNEYS’ FEES.—The term ‘attor-
neys’ fees’ means any compensation for the
direct or indirect representation or other
legal work performed in connection with a
cause of action brought under this sub-
section. Such term shall not include reim-
bursements for any expenses incurred in con-
nection with such representation or work.

‘‘(ii) AWARD.—The term ‘award’ means the
sum of—

‘“(I) any monetary consideration provided
to a participant or beneficiary (or the estate
of such participant or beneficiary) by a fidu-
ciary of a group health plan, a health insur-
ance issuer offering health insurance cov-
erage in connection with a group health
plan, or an agent of the plan, issuer, or plan
sponsor in connection with a cause of action
brought under this subsection, including any
monetary consideration provided for in
any—

‘‘(aa) final court decision;

““(bb) court order;

‘“(ce) settlement agreement;

‘(dd) arbitration procedure; or

‘‘(ee) alternative dispute resolution proce-
dure (including mediation); plus

“(II) any attorney’s fees awarded under
subsection (g)(1) with respect to the partici-
pant or beneficiary (or estate); less

“(IIT) any reimbursement for any expenses
incurred in connection with direct or indi-
rect representation or other legal work per-
formed in connection with a cause of action
under this subsection.

On page 169, between lines 12 and 13, insert
the following:

“(11) MINIMUM SHARE OF SETTLEMENT OF
AWARD.—

‘““(A) IN GENERAL.—Except as provided in
subparagraph (B), a participant or bene-
ficiary (or the estate of such participant or
beneficiary) shall receive not less than 85
percent of any award made as a result of a
cause of action brought by the participant or
beneficiary (or estate) under this subsection,
after subtracting the amount of any attor-
neys’ fees from the total amount of such
award.

‘‘(B) EXCEPTION.—This paragraph shall not
apply where the amount awarded as a result
of a cause of action brought by a participant
or beneficiary (or estate) under this sub-
section is less than $100,000.

¢‘(C) DEFINITIONS.—In this paragraph:

‘(i) ATTORNEYS’ FEES.—The term ‘attor-
neys’ fees’ means any compensation for the
direct or indirect representation or other
legal work performed in connection with a
cause of action brought under this sub-
section. Such term shall not include reim-
bursements for any expenses incurred in con-
nection with such representation or work.

‘“(ii) AWARD.—The term ‘award’ means the
sum of—

‘(I) any monetary consideration provided
to a participant or beneficiary (or the estate
of such participant or beneficiary) by a fidu-
ciary of a group health plan, a health insur-
ance issuer offering health insurance cov-
erage in connection with a group health
plan, or an agent of the plan, issuer, or plan
sponsor in connection with a cause of action
brought under this subsection, including any
monetary consideration provided for in
any—

‘‘(aa) final court decision;

‘“(bb) court order;

‘‘(ce) settlement agreement;

‘(dd) arbitration procedure; or

‘‘(ee) alternative dispute resolution proce-
dure (including mediation); less
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‘“(IT) any reimbursement for any expenses
incurred in connection with direct or indi-
rect representation or other legal work per-
formed in connection with a cause of action
under this subsection.”

Mr. BOND. Mr. President, several
days ago in debate in this Chamber, 1
talked about how the employees of
small businesses might 1lose their
health care coverage if the provisions
of McCain-Kennedy went into effect
unamended. The junior Senator from
North Carolina indicated that I was in-
terested only in protecting the busi-
nesses.

Unfortunately, he misconstrued my
arguments because we are concerned
about patients. We hope the employees
of small businesses will continue to get
the benefit of health insurance cov-
erage by their employers.

I spoke about employees, however,
because if this bill is not significantly
amended, there are not going to be pa-
tients covered by this bill; they are
going to be thrown out of health care
coverage. We are concerned about pa-
tients.

It is not only small businesses that
should be worried about this bill, but
employees of small businesses should
also be worried about this bill.

This amendment I offer today pro-
vides additional protection to patients.
It provides protection to patients from
trial lawyers, so we will find out
whether my colleagues are more inter-
ested in taking care of patients or en-
suring that the rights to sue by trial
lawyers are unabated.

There are a lot of words in the
McCain-Kennedy bill, but there are
also some heavy-duty new Ilawsuits
that are authorized.

The Federal claim of action really
begins on page 140. It starts off:

IN GENERAL.—In any case in which

(A) a person is a fiduciary of a group
health plan, a health insurance issuer offer-
ing health insurance coverage in connection
with the plan, or agent of the plan, issuer, or
plan sponsor—. . . .

Cause of action starts off, No. 1, re-
garding whether an item of service is
covered under the terms; No. 2, regard-
ing whether an individual is a partici-
pant or beneficiary; No. 3, application
of cost-sharing requirements.

Then there is the real hooker; there
is the bombshell that opens this baby
up to anybody who really likes to file
lawsuits. It says:

. . otherwise fails to exercise ordinary care
in the performance of a duty under the terms
and conditions of the plan with respect to a
participant or beneficiary.

There are tons of laws that are cov-
ered here—HIPAA and COBRA. This is
a wonderful opportunity for our broth-
ers and sisters of the trial bar to file
lawsuits. That is the Federal side.

Then on page 157, it talks about
State causes of action. It starts off, as
this bill does—my good friend, the Sen-
ator from Texas points out all the bad
stuff they do to providers of health in-
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surance begins with ‘‘does not apply,”
“‘except.”

Preemption does not apply. ‘‘non-
preemption of certain causes.” It be-
gins on page 157:

Except as provided in this subsection,
nothing in this title . . . shall be construed
to supersede or otherwise alter. . . .

It goes on page after page. There are
exceptions for wrongful death, excep-
tions for willful disregard of safety of
others; their definition of certain
causes of action permitted. Somewhere
around page 172 it gets to the point:
Certain actions are allowable.

Basically, these pages of this bill pro-
vide tremendous opportunities to bring
lawsuits. We should be talking about
protecting patients, not about pro-
tecting trial lawyers.

I believe it is appropriate now that
we consider some protection against
the HMOs and the insurance compa-
nies, important as that is, and instead
make sure that we protect patients
against trial lawyers.

There are a lot of stories going on
about trial lawyers: they are taking
advantage of their clients; some attor-
neys ask for 40 to 50 percent of any set-
tlement; refuse to negotiate with cli-
ents; contingency fees of 33 or 40 per-
cent are common. Some trial lawyers
flat out refuse to take a case based on
an hourly fee, and they demand they be
able to take a huge percentage of the
award. They also take their out-of-
pocket expenses off the top before the
contingency fee is applied, and that
means in some circumstances the in-
jured party, the plaintiff, gets less than
the plaintiff’s attorney.

I think that is outrageous. As a
former attorney, as a recovering attor-
ney, I realize lawyers perform useful
services when someone is harmed. They
should be justly compensated.

However, this amendment says
enough is enough. The amendment is
very simple. Any patient who gets a
monetary award through all the new
lawsuits permitted in the McCain-Ken-
nedy bill must get at least 85 percent of
the award. If you are hurt, doesn’t it
make sense to receive 85 percent of it?
I can’t see that being objectionable.
The amendment effectively prohibits
obscene contingency fees where large
judgments are won and the plaintiff’s
attorney takes 30 or 40 percent after
deducting all the expenses.

Some may say lawyers will not take
the cases. When we talk about setting
a patient minimum, we need to be cau-
tious. Just as it doesn’t help to have a
right to sue your HMO when your em-
ployer drops health care coverage, as
would happen under this bill if it is not
amended, it doesn’t help to have a
strong patient minimum requirement
if it means no attorney will take your
case. This amendment includes two
strong protections to make sure access
to attorneys is not threatened.
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First, before the patient minimum is
applied, the amendment allows the at-
torney to be reimbursed for expenses
incurred during the case. Only after ex-
penses are deducted from the award
will a patient minimum apply. In prac-
tice, this means an attorney can never
lose money on a lawsuit that results in
an award.

Second, we exempt certain lower
level awards from the patient min-
imum requirement. This ensures that
the simpler cases that don’t promise
large awards can still be pursued and
are not limited by the requirement
that the patient gets 85 percent. We
have set $100,000, which is above the
median judgment normally entered in
malpractice cases, as the limit.

I am not sure any State has taken
the exact approach this amendment es-
tablishes with a patient minimum, but
14 States have established caps on at-
torney fees. The strictest cap is in New
York where lawyers are limited to 10
percent of awards over $1.25 million.
That is the equivalent of a 90-percent
patient minimum. California has the
most well-known cap on attorney fees.
In California, lawyers are limited to 15
percent of any award in excess of
$600,000. When you add Florida and In-
diana, which also have a 15-percent cap
for the highest level awards, 4 of the 14
States that established caps on awards
of attorney fees essentially require
that plaintiffs get at least 85 percent of
an award.

Have these caps served as a barrier
for plaintiffs? Have they denied access
to the courts? From the data we have,
we conclude they definitely have not.
The State with the toughest cap, New
York, produces almost twice as many
malpractice awards per capita as the
national average. The national mal-
practice per year per million residents,
the U.S. average, is 49.2; California is
47.2; New York is 99.5, more than twice
the normal national level. From the
other States with tough caps, Florida
has an average number of malpractice
awards per capita and California’s rate
is about the average. Indiana, with a
15-percent cap, falls below the national
average.

It is hard to argue that the caps
threaten access to the courts through
attorneys. The California law has ex-
isted for at least a decade. By not
changing the law, the State legislature
seems to have come to the same con-
clusion.

Why do we take 85 percent? When
you take out expenses and exempt
lower level awards, patients should get
the overwhelming amount of an award.
For a patient who has been harmed, it
is perfectly reasonable to ask that that
patient get 85 percent. For States with
similar requirements, there does not
seem to be a barrier to finding attor-
neys and bringing a lawsuit if you be-
lieve you have been harmed. To my
knowledge, none of these States has re-
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pealed their caps, demonstrating that
at least the State legislatures think
they are working. By choosing 85 per-
cent as the absolute minimum amount
to which a patient is entitled, this
amendment simply reconciles Federal
law with laws that seem to be working
in four of the largest States in this
country.

We know of the horror stories. We
have heard too many horror stories. I
point out an August 16, 2000, article in
the Los Angeles times about Rodney
King, who was brutally beaten by Los
Angeles police. He is taking a beating
from his lawyers, he says. They made
more money on his case than he has.
By his reckoning, they cheated him out
of more than $1 million. In a nutshell,
the man whose 1991 videotaped beating
made him an international symbol of
police abuse said he thought he had a
deal with his lawyer to pay them only
25 percent of the award but they wound
up showing King’s lawyers received $2.3
million while he got only $1.9 million.

Another lawyer in California won a
class action suit for police brutality
and civil rights and took a $44,000 ver-
dict in the case, a $19,800 contingency
fee, and collected $378,000 in fees award-
ed by the trial court; the client re-
ceived $810.

I have other examples. But one of my
favorites is the Lawyers Weekly report
that a growing number of lawyers are
putting arbitration clauses in the fine
print, shielding them from being sued
by another trial lawyer if the clients
say they botched a case. The lawyers
themselves who are making the money
off the large judgments prefer their dis-
putes go to private arbitration because
arbitration is faster, cheaper, decisions
are made by other lawyers rather than
juries, and there is no public record. So
they have recognized that there are
certain instances in which it does not
make sense to allow unfettered access
to the courts for people with a claim.

If a patient is harmed and wins an
award through a lawsuit, it is perfectly
reasonable to expect the patient will
receive at least 85 percent of the
money. Almost 180 pages of the bill
protect patients from HMOs and insur-
ance companies. I simply propose we
add a few pages to the bill to protect
patients from trial lawyers.

I see the Senator from North Dakota
is on the floor. I ask after the other
side finishes speaking that my col-
league from Iowa be recognized for 10
minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from North Dakota is
recognized.

Mr. DORGAN. Mr. President, this
amendment is one more in a series of
amendments designed to try to derail
the Patients’ Bill of Rights, or the Pa-
tient Protection Act.

There is no evidence of unfairness in
the attorney fee portion of the bill that
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we brought to the floor of the Senate.
No one has alleged that; no one has dis-
cussed that with us. This is the first
moment in which there is an amend-
ment offered and we have been working
on this legislation for five years. It is
interesting that the amendments are
always designed to try to take the
ground out from under patients, to di-
minish the opportunity for the patients
to address the enormous problems they
face in confronting a managed care or-
ganization that does not want to give
the care promised the patients.

This amendment ultimately prevents
injured patients from finding the ade-
quate legal protection they need in
order to confront a managed care orga-
nization. Congress has passed over 300
laws allowing attorney fees, and the
laws are described for every Senator to
see in a Congressional Research Serv-
ice report No. 94-870-8. I commend any-
one to that CRS report which describes
these laws.

I have not found any Federal law on
attorney’s fees that is as restrictive as
is proposed in this amendment. I re-
peat, there isn’t any Federal law on at-
torney’s fees that is as restrictive as
that proposed this morning on the Pa-
tient Protection Act.

Why, when we have this issue of man-
aged care organizations not providing
the care required for patients and we
have the opportunity in this legislation
to hold the managed care organization
accountable, why is it that those who
don’t like this Patient Protection Act
try to carve the ground out from under
patients once again with a restrictive
proposal that almost certainly would
diminish the opportunity of a patient
to acquire access to an attorney to
make that HMO accountable?

I find it also interesting that the con-
cern behind this Bond amendment is
apparently excessive attorney fees.
There are striking excesses with re-
spect to managed care organizations.
Let me mention just a couple.

What about excessive salaries, exces-
sive stock options? I don’t hear anyone
coming to the floor of the Senate com-
plaining about $50 million in com-
pensation that the CEO of a managed
care organization receives. I don’t hear
anybody saying that is an excessive
salary for an individual to receive. How
is it these CEO’s get to be rewarded in
amounts a large as $50 million? By
pinching on access to care that ought
to be delivered to patients.

The opponents of our patients protec-
tion bill are not here on the floor say-
ing that $560 million paid to the presi-
dent of a managed care organization is
excessive. We just hear them come out
here to say we are worried about an ex-
cessive fee received by an attorney who
is representing a patient trying to hold
an HMO accountable.

Mr. REID. Will the Senator yield for
a question?

Mr. DORGAN. I will be happy to
yield, of course.
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Mr. REID. Is the Senator aware that
William McGuire of UnitedHealth
Group earned $54.1 million last year?

Mr. DORGAN. I am aware of that.

Mr. REID. Is the Senator aware that
there were unexercised stock options
worth an additional $68 million by var-
ious people with that company, but
McGuire held the most stock options,
worth $358 million? Is the Senator
aware of that?

Mr. DORGAN. I am aware of pub-
lished reports that say that, yes.

Mr. REID. Did I hear the Senator say
he has not heard any debate on the
Senate floor this past 10 days about
this excessive, exorbitant amount of
dollars to the people who run these
companies and not helping the pa-
tients? I have not heard that; has the
Senator?

Mr. DORGAN. The Senator from Ne-
vada is correct. We have not heard one
word from opponents to our patients
protection bill about the salaries,
stock options, and the compensation
paid to those who run the managed
care organizations.

Let me go back to the intention of
our Patients’ Bill of Rights, and then
bring it to this amendment. The reason
we are here in the first instance is be-
cause too many people in managed care
organizations are not getting the care
they need. Too many people do not get
the care they need or expect from their
health care plan, and they are not able
to hold the health care plan account-
able for it.

This legislation says there ought to
be protections in place for patients. Pa-
tients ought to be able to know all
their options for medical treatment,
not just the cheapest option. That is a
patient’s right. That is what we say in
this legislation.

Some people do not want that. The
managed care group does not want
that. The insurance companies do not
want that. We say a patient ought to
have a right to emergency room treat-
ment when they have an emergency.
That is a right that is in this bill that
we are trying to get passed. I under-
stand why the managed care groups
don’t want that. I understand why
there are some who oppose it here in
the Senate because they stand with the
insurance companies and the managed
care groups. We stand with the pa-
tients saying there ought to be basic
protections in place.

This amendment is one more at-
tempt, by our opponents, in a series of
attempts just to undermine this bill, to
say no, we don’t stand with patients,
we don’t stand with patients in order
to allow them to exercise the rights
that are in this bill. What our oppo-
nents would like to do is chip away and
carve away at the foundation of this
bill so at the end of the day the pa-
tients do not have these protections
and the patients do not have these
rights.
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This amendment, if it were genuine,
if it were really concerned about fees,
would not just address attorney’s fees.
They would address the compensation
paid to those who run these organiza-
tions, who make $50 million, $10 mil-
lion, or $250 million in stock options. Is
that excessive? We don’t hear anyone
on the floor of the Senate talking
about that.

Why? Because this is not about fees.
It is about with whom do you stand. It
is about people who really do not want
this legislation to pass. They have been
dragging their feet now, day after day
after day, bringing out amendments to
try to defeat the Patients Protection
Act. In every case, in every cir-
cumstance, they have failed. This
amendment is the latest attempt to do
that. The amendment limits attorney’s
fees in circumstances where patients
would try to hold a managed care orga-
nization accountable. It limits attor-
ney’s fees, as I understand it, to an
amount below all other attorney’s fees
that are now written in Federal law.
We have it in a number of places in
Federal law. I have referenced the CRS
report. All Senators can look at it.

This amendment proposes we limit
attorney fees below all those other
areas mandated by federal law. Why?
Because here we are talking about pa-
tients. We are trying to advocate on
behalf of patients. Why would anyone
want to take away the patients’ rights
when they are confronting big organi-
zations?

One of the interesting things is I hear
all this talk about a patient who would
hire an attorney to make a managed
care organization accountable. I hear
no discussion about the legion of attor-
neys who are hired by managed care or-
ganizations to deal with patients—
none. Do you think the big insurance
companies and big managed care orga-
nizations do not have a battalion of
lawyers they pay? Of course they do.
Maybe you want to limit their oppor-
tunity to use lawyers? I don’t think so.
I don’t propose that.

Then why would you want to limit
the opportunity of patients to use at-
torneys to make an HMO accountable?
This just makes no sense on its face. It
is one more step, one more attempt to
try to defeat this bill. We have had it
day after day after day, amendment
after amendment. I hope my colleagues
will understand the last thing we ought
to do is weaken the ability of the
American people, who as medical pa-
tients expected certain care but did not
get it, to be able to hire an attorney
and make that managed care organiza-
tion accountable.

I would say one more thing. I would
like those who offered this amendment,
who are indeed concerned about ‘‘fees,”
to be concerned about all fees. If they
are concerned about lawyer’s fees, good
for you. Then be also concerned about
$50 million, and $250 million in com-
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pensation paid to a CEO who runs a
managed care organization. Be con-
cerned about those fees as well. You
want to be consistent, bring both
amendments to the floor and let’s de-
bate both amendments.

I reserve the remainder of my time
and yield the floor.

The PRESIDING OFFICER (Mrs.
CARNAHAN). Under the previous order,
the Senator from Iowa is recognized for
10 minutes.

Mr. REID. The two leaders are on the
floor. I think they are about ready to
propose a unanimous consent request.
If they are not now, would the Senator
mind yielding when they are ready?

Mr. GRASSLEY. I would rather wait.
Hopefully, they will do it right now.

Mr. REID. Madam President, I sug-
gest the absence of a quorum and I ask
unanimous consent to have the time
run equally on this amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GRASSLEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Iowa.

Mr. GRASSLEY. Madam President, I
support the Bond amendment and want
to speak specifically to that point. It
also deals with the point I have made
in other speeches—that this is a very
good bill. But during the process of
considering giving patients a bill of
rights against insurance companies, I
think we always have to keep our eye
focused upon the fact that we want to
give treatment for patients and not
tribute for lawyers.

This amendment takes a very good
approach in fixing the Kennedy-McCain
bill’s provisions dealing with the liabil-
ity parts of the bill, which, in my view,
amount to nothing less than a trial
lawyer’s pot of gold.

I have always believed that medical
malpractice liability laws should pro-
vide adequate compensation for those
who are truly injured while reducing
frivolous lawsuits.

I firmly believe that it is a principle
of any case, including patients against
insurance companies, that people who
are harmed ought to be made economi-
cally whole. But there has to be a bal-
ance between frivolous lawsuits and
making sure that people can be made
whole if harmed.

I think the Kennedy-McCain bill fails
to strike that very carefully needed
balance and instead creates a lottery
for trial lawyers, which not only in-
flates the cost of health insurance for
all of us but also leads to more and
more hard working Americans losing
health coverage.

We shouldn’t do anything in this bill
that will cause people to lose their
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health insurance. We already have 42
million uninsured Americans. The best
opportunity for affordable health in-
surance as well as coverage is in em-
ployer-related health insurance pro-
grams.

Don’t forget that we have over 50
million insured Americans under the
self-insured plans that employers offer.
The case is that most of these self-in-
sured plans come from small business
more so than large corporations. We
should not be putting these employers
and their employees in a situation
where that employer, because of the
threat of suit under this bill and losing
a generation and a lifetime of savings
in that family business, will not want
to take a chance of losing his invest-
ment which has been built up through
a family working together and invest-
ing everything back into the business
because of a threatened lawsuit. If that
is a threat, then you can understand
why the employer might just eliminate
their self-insurance and in the process
throw the employees into a situation of
having no health insurance, resulting
increases in the number of 42 million
people in this country who now do not
have such insurance.

Here is how I believe this will inflate
costs, and thus cause employers and
employees to not have health insur-
ance coverage. Except for the $5 mil-
lion cap that is in this bill on punitive
damages in Federal courts, the Ken-
nedy-McCain bill sets absolutely no
limits on what damages trial lawyers
can collect.

When it comes to patients and those
harmed because of lawsuits, it ought to
be an axiom of all of our public policy
that the people harmed, not lawyers,
should get most of the money from a
lawsuit.

Of course, the Bond amendment then
makes this more true than under the
existing practice. You have to consider
that trial lawyers generally collect 40
percent of their clients’ recoveries. In
fact, in many cases, you can have the
lawyer’s fees plus other court costs
work out to where the person harmed
is getting less than 50 percent of what
the jury might award.

Trial lawyers generally collect 40
percent of their clients’ recoveries. In-
centives for bringing cases regardless
of merit are then extremely high. It is
a perverse incentive to go to court and
to go to trial.

But the real jewel in the trial law-
yer’s crown is this bill’s provision that
allows the same suits for the same
claims brought by the same trial law-
yers, whether they proceed in State or
Federal courts.

Even though this debate is supposed
to be about patients, the Kennedy-
McCain liability scheme isn’t about pa-
tients at all. It is about trial lawyers.
In fact, as you can see, I call this the
“¢rial lawyers lottery ticket.” I want
to show where five out of six opportu-

CONGRESSIONAL RECORD—SENATE

nities for monetary awards are vir-
tually jackpots for lawyers.

Take a closer look. I would like to
just scratch the trial lawyer’s lottery
ticket and see what the lawyer gets.
Let’s start with medical costs.

Peel off the lottery ticket top, both
for State court and Federal courts, you
will see ‘‘bingo’’—no limit on what
trial lawyers can collect in both State
and Federal court. That is a jackpot
that ought to make any lawyer happy.

But why quit when you are ahead?
Let’s take a look at what is in store on
pain and suffering. Peel that lottery
ticket, and you can see what you get
on pain and suffering. It is another
jackpot—unlimited damages in State
and Federal courts.

The sky is the limit. That is where
the trial lawyers are really winning
big.

Now, for the trial lawyer’s favorite
damages, punitive damages, they stand
to reap tens of millions of dollars.

Let’s see what this ticket offers the
trial lawyers. So we pull off the puni-
tive damages square. You can see: un-
limited damages in State court, and up
to a $5 million cap in damages as far as
the Federal courts are concerned.

This is another big win. Talk about
good luck: unlimited punitive damages
in State courts, and in the Federal
courts almost unlimited—a $5 million
cap. If you ask me, that is hardly any
limit at all.

Mrs. BOXER. Will the Senator yield
for a question?

Mr. GRASSLEY. No, I will not. I only
have 10 minutes. And we lost some
other time on this situation of waiting
for the leader.

Mrs. BOXER. On my time. I would
ask a question on my time.

Mr. GRASSLEY. Finally, if I could,
let’s not forget about class action law-
suits where multimillion-dollar dam-
ages are the name of the game. So here
again we peel off the lottery ticket.
You can have class action lawsuits in
State courts. You can have class action
lawsuits in Federal court.

So bingo again. Kennedy-McCain has
no limits on class action lawsuits. It
even creates new grounds for bringing
class action cases.

As you can see, everybody wins—
every lawyer, that is—with the trial
lawyers’ lottery ticket.

What we get back to then is that we
are more concerned about treatment
for trial lawyers, not treatment for pa-
tients. It seems ironic that the very in-
dividuals this bill claims to protect are
the ones who lose. Despite what its
sponsors say, the bill before us exposes
employers to the constant threat of
litigation, even for simple administra-
tive tasks and clerical errors.

What is the ultimate result? What
everybody says they do not want to
ever happen. People lose coverage.
When this sort of perverse incentive is
out there to threaten small business,
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particularly those that are self-in-
sured—Dbecause they do not want to put
in jeopardy their lifetime of work but
want to create jobs, so they can be part
of the community, so they can have
good workers and pay their workers
well—and, most importantly, workers
want good fringe benefits; and the No.
1 fringe benefit they want is health in-
surance—it puts it in jeopardy em-
ployer-based coverage. Then the ranks
of the uninsured go up tremendously.

I yield myself 1 more minute.

Mrs. BOXER. Reserving the right to
object, I would ask for 1 minute as well
upon the conclusion of the Senator’s
remarks.

Mr. GRASSLEY. I object to that.
There is plenty of time on that side for
the Senator to take her time. I am tak-
ing time off our side.

Madam President, how much time do
I have left?

The PRESIDING OFFICER. There
are 3% minutes left for the sponsor.

Mr. GRASSLEY. I would like to take
1 minute of that 3%2 minutes.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. So the ranks of the
uninsured are going to go up. There are
42 million uninsured now. Do we want
to increase that? No, nobody wants to
increase that, but that is going to be
the end result when these self-insured
plans are dropped. Then, of course, the
employees become the biggest losers in
this lottery.

So I urge my colleagues to reject this
lottery and to support the Bond
amendment, which creates much need-
ed patient minimums and ensures that
patients, not lawyers, get fair com-
pensation for their losses.

I reserve the remainder of the time
and yield the floor.

The PRESIDING OFFICER. Who
yields time?

The majority leader.

Mr. DASCHLE. Madam President, I
will use my leader time and not take
any time off the agreed-upon time allo-
cated for the amendment.

Madam President, I would just say on
the amendment, there is nothing in
there that would limit the lawyers’
fees for the insurance industry. Those
are unlimited. While they limit the
legal fees for lawyers defending pa-
tients, there is nothing to limit the
legal fees for lawyers defending HMOs
and insurance companies. I find that
quite ironic.

SUPPLEMENTAL APPROPRIATIONS

Madam President, I want to pro-
pound a unanimous consent request. I
will not do that at this time because 1
have been talking with the distin-
guished Republican leader. But I want
to propound a request, as I had indi-
cated I would, to lock in the debate for
the supplemental.

There are a number of amendments
that have been suggested. I know the
unanimous consent agreement has been



12308

cleared on our side now for I think 3
days. We have been unable to get con-
sent from our Republican colleagues
for the last 3 days.

Now I am told they may object to
even going to the supplemental, at
least initially. If that happens, of
course, I will be forced to file a motion
to proceed. But I think it is important.

There was a story in the Washington
Times dated June 26, and I think for
the RECORD it would be helpful if I just
read it because I think it does capture
the urgency with which we address the
supplemental. So I will take just a mo-
ment to read it:

The U.S. military would be forced to cur-
tail or cancel training exercises, facility re-
pairs and equipment maintenance if Senate
Majority Leader Tom Daschle holds up a
pending emergency budget until late July,
according to Pentagon projections.

The Pentagon provided a list of hardships
at the request of Senate Minority Leader
Trent Lott. He used the list yesterday to
criticize Mr. Daschle for threatening to
delay action on a $6.5 billion supplemental
budget bill until the Senate completes work
on a contentious patients’ bill of rights.
That delay would push approval of the fiscal
2001 defense legislation until late July or be-
yond.

“If we don’t get this bill completed by . . .
mid-July, we’re going to have canceling of
base-property maintenance, [and] holding
some of our deployed units where they are
overseas until the end of the fiscal year,”
said Mr. Lott. ‘“So we’re really pushing the
envelope when it comes to the needs of our
military personnel in health as well as in
steaming hours.”

Picking his first confrontation with Demo-
crats since they took control of the Senate,
Mr. Lott also accused Mr. Daschle of sacri-
ficing the mnation’s urgent energy needs
in order to push through the health
care bill. . . .

Nearly all the budget bill’s funding goes
for replenishing military training accounts
depleted by peacekeeping missions in the
Balkans and elsewhere. Without emergency
funding soon, the military will be forced to:

Curtail all nonessential operations such as
pilot training, steaming hours, fleet exer-
cises, and air combat training maneuvers.
The Air Force and Navy would ground some
pilots and aircraft.

Perhaps hold deployed units overseas until
the new fiscal year begins October 1.

Cancel training for units getting ready to
deploy for peacekeeping duties.

Stop or slow down maintenance of equip-
ment at large regional depots.

““This will lead to the loss of jobs for many
Americans,” Mr. Lott’s office said.

The Joint Chiefs of Staff originally wanted
about $9 billion in [requests].

Madam President, I ask unanimous
consent that the entire article be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Times, June 26, 2001]
DASCHLE DELAYS; MILITARY WAITS
PENTAGON NEEDS EMERGENCY FUNDS

(By Rowan Scarborough and Dave Boyer)

The U.S. military would be forced to cur-

tail or cancel training exercises, facility re-
pairs and equipment maintenance if Senate
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Majority Leader Tom Daschle holds up a
pending emergency budget until late July,
according to Pentagon projections.

The Pentagon provided a list of hardships
at the request of Senate Minority Leader
Trent Lott. He used the list yesterday to
criticize Mr. Daschle for threatening to
delay action on a $6.5 billion supplemental
budget bill until the Senate completes work
on a contentious patients’ bill of rights.
That delay would push approval of the fiscal
2001 defense legislation until late July or be-
yond.

“If we don’t get this bill completed by . . .
mid-July, we’re going to have canceling of
base-property maintenance, [and] holding
some of our deployed units where they are
overseas until the end of the fiscal year
[Sept. 301, said Mr. Lott, ‘“‘So we’re really
pushing the envelope when it comes to the
needs of our military personnel in health as
well as in steaming hours.”

Picking his first confrontation with Demo-
crats since they took control of the Senate,
Mr. Lott also accused Mr. Daschle of sacri-
ficing the nation’s urgent energy needs in
order to push through the health care bill.

Neglecting energy and defense has ‘‘very
dangerous implications for the security and
prosperity of the American people,” the Mis-
sissippi Republican said.

Nearly all the budget bill’s funding goes
for replenishing military training accounts
depleted by peacekeeping missions in the
Balkans and elsewhere. Without emergency
funding soon, the military would be forced
to:

Curtail all nonessential operations such as
pilot training, steaming hours, fleet exer-
cises and air combat training maneuvers.
The Air Force and Navy would ground some
pilots and aircraft.

Perhaps hold deployed units overseas until
the new fiscal year begins Oct. 1.

Cancel training for units getting ready to
deploy for peacekeeping duties.

Stop or slow down maintenance of equip-
ment at large regional depots.

““This will lead to the loss of jobs for many
Americans,”” Mr. Lott’s office said.

The Joint Chiefs of Staff originally wanted
about $9 billion in emergency funding in Jan-
uary. But incoming Defense Secretary Don-
ald H. Rumsfeld nixed the request. The
White House scrubbed the numbers and pre-
sented the $6.5 billion proposal. The House
already has approved that number, as did the
Senate Appropriations Committee.

Mr. Lott said he suggested the Senate OK
the emergency defense bill by unanimous
consent, since both chambers approved Mr.
Bush’s list of spending requests without add-
ing home-state projects, as was the practice
with supplemental bills the past few years.
But Mr. Lott said Mr. Daschle, South Da-
kota Democrat, rejected that idea.

Mr. Dashle, despite earlier indications that
he would allow a speedy vote on the spending
bill, told colleagues Friday that he would
not bring it to the floor until the Senate
completes work on a patients’ bill of rights.

Republicans have been slowing down final
passage of that legislation, raising concerns
about employer liability and increasing pre-
miums. Their tactics could derail Mr.
Daschle’s stated goal of finishing the bill by
Friday.

The fate of the health care bill is particu-
larly sensitive for Mr. Daschle because it is
his first test of his ability to move legisla-
tion since becoming majority leader. Senate
committees remain unable to take up new
legislation due to prolonged negotiations be-
tween the parties on how to reorganize and

June 28, 2001

whether to guarantee votes on Supreme
Court nominees.

Daschle spokeswoman Molly Rowley said
Mr. Daschle wants to complete the patients’
bill of rights, the spending bill and the reor-
ganization before the Senate adjourns for the
Fourth of July recess.

“We think all three of these things can be
done this week before we leave,” she said.

Sen. Robert C. Byrd, West Virginia Demo-
crat and chairman of the Appropriations
Committee that approved the spending bill
last week, said yesterday he was ‘‘not in a
position to comment” on Mr. Daschle’s in-
tentions.

““The leader has to balance a lot of things,”’
Mr. Byrd said, “I'm sure he’ll get to the
[spending bill] when he thinks he can.”

Mr. Lott said Mr. Daschle rejected his sug-
gestion to approve the spending bill by
today, making it unlikely that a conference
bill could be worked out before the House ad-
journs Friday for a weeklong Independence
Day vacation.

“We need to get this defense and other
issues supplemental done before we leave, be-
cause it is critical for nonessential oper-
ations like pilot training, steaming hours,
fleet exercises,” Mr. Lott said, “I'm very
worried that by not acting this week on the
defense supplemental appropriations bill
we’'re asking for more delay and even more
problems with our defense needs.”

Mr. Daschle has been threatening to cancel
the Senate’s vacation to compel Republicans
to finish work on the health care bill.

Republicans and Democrats have been
sniping politely about legislative priorities
ever since the power shift in the Senate. Re-
publican lawmakers have been pressing for
passage of President Bush’s energy plan, but
Mr. Daschle has expressed more interest in
the health-care legislation, as well as in-
creasing the minimum wage and passing a
hatecrimes bill.

Mr. Lott said yesterday that Democratic
leaders do not intend to address the energy
issue by the end of July.

Congress is in recess for the entire month
of August, meaning the Senate would not
take up the administration’s energy plan
unitl September at the earliest.

House and Senate Republicans met with
White House representatives late yesterday
and agreed to call attention to Democrats’
inaction on an energy plan over the recess
next week. The meeting took place in the of-
fice of House Majority Whip Tom DeLay,
Texas Republican.

Mr. DASCHLE. Madam President,
Senator STEVENS and Senator BYRD
came to me a couple of weeks ago and
asked for a special exemption from the
understanding we have been working
under here in the Senate that no offi-
cial action can take place on any legis-
lation until we have broken the im-
passe on the organizing resolution and
assigned each committee its full com-
plement of members. I, of course,
agreed, in the interest of urgency, to
allow the Appropriations Committee to
work its will and to finish this supple-
mental, which is what it did. I applaud
both of them for taking the action they
did.

The House, of course, has now acted.
Now it is up to us. A couple of days ago
the President called me and said:
Above all, I hope that you will pass the
supplemental before you leave. I gave
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the President my personal assurance
that we would pass the supplemental
here in the Senate before we leave.

Now I am told that there are some
who would prefer to take vacation
rather than finish the work. Madam
President, we can’t do that. We can’t
take vacation until the work is done.
We can’t take vacation until the Pa-
tient Protection Act is done. We can’t
take vacation until the supplemental is
done. We can’t take vacation until the
organizing resolution is done. It is as
simple as that.

I will propound a unanimous consent
request at a later time because I know
Senator STEVENS wanted to come to
the floor. We have been working
through this. As I say, I thought we
had an agreement. In fact, I was told
we were able to propound the request
an hour or so ago. Unfortunately, that
report apparently was in error.

I am going to do what we have to do,
in part because as Senator LOTT has
said so clearly—and forcefully—the al-
ternative to not acting is to risk what
the Washington Times has reported, to
wreak havoc with the military, to keep
them from getting their job done, to
actually endanger our military per-
sonnel in some ways. We are not going
to be accused of endangering the mili-
tary. We have to do what the Presi-
dent, the Commander in Chief, re-
quested. That is what we are doing
here.

We will offer the unanimous consent
request to proceed. If that fails, I will
file a cloture motion on the motion to
proceed, and when it ripens we will
have the vote. But we will have the
vote.

Mr. DORGAN. Will the Senator from
South Dakota yield?

Mr. DASCHLE. I am happy to yield.

Mr. DORGAN. I ask the majority
leader, isn’t it the case that the three
issues that are outstanding—finishing
the Patients Protection Act, passing
the supplemental, and the organizing
resolution—could be done rather quick-
ly? We have, after all, been debating
the Patients Protection Act for some
long while. We have gone through most
of the major amendments. We started
debating this issue 5 years ago. It has
now been on the floor for some while.
We have done most of the major
amendments. If we could complete the
Patient’s Bill of Rights later today we
could move on to other business. I am
a member of the Appropriations Com-
mittee. When we passed the supple-
mental bill, it was passed almost with
no amendments in the House of Rep-
resentatives; that bill is very impor-
tant—we did it with very little debate
in the full Appropriations Committee.
The organizing resolution can be com-
pleted, I understand, with perhaps one
vote.

It is the case, isn’t it, that all of this
could be done perhaps this evening if
we had cooperation? Is that not the
case?
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Mr. DASCHLE. The Senator is cor-
rect. As I understand it, this bill was
not subject to amendment in the
House. It passed overwhelmingly in a
very short period of time. I don’t know
why we would have to elongate or un-
necessarily prolong the debate on this
side.

Whatever length of time may be re-
quired to consider this bill, we will do
that. All I am saying is that we have to
do it before we leave.

I see both the ranking member of the
Appropriations Committee and the dis-
tinguished Republican leader are on
the floor.

I ask unanimous consent that the
majority leader, following consultation
with the Republican leader, may pro-
ceed to the consideration of Calendar
No. 76, S. 1077, the supplemental appro-
priations bill and that the bill be con-
sidered under the following limita-
tions: That only first-degree amend-
ments in order other than a managers’
amendment be the following list which
is at the desk—I won’t read the list at
this point—that any listed first-degree
amendment be subject to relevant sec-
ond-degree amendments, that any time
limitation for debate on a first-degree
amendment be specified in this agree-
ment; then any second-degree amend-
ment to that amendment be accorded
the same time limit; that upon disposi-
tion of the above amendments, the bill
be advanced to third reading; the Sen-
ate then proceed to the consideration
of Calendar No. 77, H.R. 2216; that all
after the enacting clause be stricken
and the text of S. 1077, as amended, be
inserted in lieu thereof; that the bill be
advanced to third reading, and the Sen-
ate then vote on passage of the bill
with no intervening action or debate.

Finally, I ask unanimous consent
that S. 1077 be returned to the cal-
endar.

The PRESIDING OFFICER. Is there
objection?

Mr. LOTT. Reserving the right to ob-
ject, Madam President.

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. First of all, I think it is
important that we dispose of this issue
as quickly as possible so that we can
get back to the debate on the amend-
ments that are pending. There are still
a number of very important amend-
ments that Senators wish to offer with
regard to the Patients’ Bill of Rights. I
know the Senator from Nevada has
been working on this issue and knows
that. These are substantive and impor-
tant amendments.

When it was suggested by the Sen-
ator from North Dakota that most of
the major amendments have already
been offered and considered, I don’t be-
lieve that is accurate. Of course, I
guess how important they are is in the
eye of the beholder or the offeror of the
amendment. I think it is important
that we address this issue and get back
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to having debate and hopefully votes
this afternoon and into the night, how-
ever long it takes to deal with impor-
tant issues that still need to be ad-
dressed.

We still believe very strongly that
this bill has not been corrected in
terms of its major problems in the
likelihood of loss of coverage and in-
creased premiums, and when, how, and
where lawsuits are going to be filed in-
stead of making sure patients get the
health care coverage they need. We can
resolve this relatively quickly and then
go back to that.

With regard to the organizational
resolution, we continue to exchange
ideas. I think it is possible that it
could be handled with only one vote, or
it may take three, but we are hoping
we can get that worked out. I know
there are a couple of letters that are
being reviewed now on both sides that
might make it unnecessary to have
three recorded votes. I think we are
going to have two letters dealing with
the question of public disclosure of the
blue slips which can be used by Sen-
ators to block a judicial nomination.
There is a strong belief on both sides
that those should be made public and
not just handled secretly, as has some-
times been the case but not always the
case, in the past.

Also, we are looking to see if we can
get some agreement in writing that we
would continue to do what the prece-
dents are with regard to Supreme
Court nominees. I believe going back
all the way to 1881, the whole Senate
has voted on Supreme Court nominees
even when the committee has voted on
a tie or negatively. But we are working
on that, and I would like us to get that
resolved in the next 24 hours myself.

With regard to this unanimous con-
sent request, I had really hoped we
could do it Monday. I thought it could
have been, I believed it could have been
done Monday in a very limited period
of time without this rash of amend-
ments. I think we could have gotten an
agreement that there be no amend-
ments. That didn’t happen for what-
ever reason.

Senator BYRD and Senator STEVENS
had indicated they would like to have
done it even last night so that we could
have done it quicker and so we could
perhaps have gotten into a conference
with the House. The problem now is
that if we don’t take this up imme-
diately, right now, we are not going to
be able to get a conference agreement.
There is no chance of a conference
agreement until after the Fourth of
July recess, even if the Senate should
act sometime tomorrow or Saturday. I
really had hoped we could do it earlier
so we could get into conference, get it
completed, and send it to the Presi-
dent. That now appears not to be like-
ly, unless the Senate wants to turn
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right now to consider this very impor-
tant supplemental appropriations reso-
lution. I would like that to be consid-
ered.

Failing that, I think we are not going
to object to agreeing to this unanimous
consent request, but there are 35
amendments now—34 or 35. Some of
them clearly are important to Senators
involved on both sides of the aisle. Sen-
ator BOND has a couple of them. Sen-
ator BOXER has one I think she prob-
ably feels very strongly about. Sen-
ators CLELAND, ROBERTS, and others
have amendments with regard to the
B-1 bomber. Senator CONRAD, I haven’t
talked to him, but he has one on Turtle
Mountain Indians. As you look down
the list, some of them are not just rel-
evant, some of them are amendments
about which Senators are going to care
greatly. And it looks to me as if you
are talking about an extended period of
time at this point to complete action
on this legislation. I regret that.

If we could get an agreement to go to
it now—I see Senator McCCAIN; I know
he has an amendment he feels very
strongly about—if we could do that
now, maybe we could get some time
agreements and move to completion.

I see the distinguished Senator from
Alaska, the senior member of the Ap-
propriations Committee on the Repub-
lican side, who wants to speak. I am
glad to yield under my reservation,
Madam President.

Mr. STEVENS. Madam President, I
am here to urge that the Senate take
the bill up now. I think if we took it up
now, working with the people who have
those amendments, we ought to be able
to finish it today. I think if we finish
today, the House will stay, and we
could complete this before the recess.
If we wait until Monday after the
House has already gone home, it will be
very difficult to get them back, even
from the point of view of getting travel
arrangements for the House to come
back on Monday or Tuesday.

I cannot speak for the chairman, but
I can say that we both have sought for
the last 2 weeks to try to have this bill
become law in time to meet the needs
of the armed services. Very clearly,
they have been demonstrated now.
There is no question that if we do not
get this bill passed, there is going to be
an impact on the armed services. I will
commit myself to both leaders to work
with all Members to see what we can
work out, to constrict the time and fin-
ish it tonight, if we can take it up now.
That might put pressure on the other
bill, too.

I urge that the organization resolu-
tion get resolved. I personally say to
both leaders, my Kenai Peninsula is on
fire. That is where I want to go fishing
next week, too. So there is a disaster
and the urgent call of the pink salmon
to respond to.

I pledge myself to work even harder
than Senator REID does to find some
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way to constrict this time so we can
vote on this and get it to the House and
bring it back so we can all vote on the
bill before we go home. I plead with the
leaders to let us have the reins for a
few hours and see what we can do. I
think we can finish this bill tonight.

Mr. LOTT. Madam President, under
my reservation, I will propound as an
alternative unanimous consent agree-
ment the same proposal the majority
leader has made, except that in the
first paragraph under consultation
with the Republican leader, I would
add ‘“may proceed immediately to the
consideration of Calendar No. 76, S.
1077.” 1 make that in the form of a
unanimous consent request.

The PRESIDING OFFICER. Is there
objection?

Mr. DASCHLE. Madam President, re-
serving the right to object, I have of-
fered this to our Republican colleagues
now for several days. I have said, give
me a definitive list that will allow us
to finish our work on the Patients’ Bill
of Rights. We will proceed immediately
to the supplemental, finish it, and then
return to the Patients’ Bill of Rights
with the understanding that we will
complete work on that as well.

Unfortunately, our Republican col-
leagues have been unable to do that.
My offer still stands. Give me a defini-
tive list that we can complete before
we leave, and I will go immediately to
the supplemental. I have offered it pri-
vately to Senator LOTT. I have offered
it to our other colleagues. That offer
still stands. Until we get that assur-
ance, I will object.

Mr. LOTT. Under my reservation, I
have one inquiry. I thought we had a
definitive list. It may be big, but I
thought we had a list of amendments
still pending out there.

Mr. DASCHLE. I have not seen it.

Mr. LOTT. We will work on that.

The PRESIDING OFFICER. Is there
objection to the original request?

Mr. REID. While the two leaders are
here, if I may chime in, first of all,
Senator DASCHLE has read the impor-
tance of this supplemental. If it is as
important as has been read into the
RECORD, it would seem to me the House
should hang around a little while
longer.

I say to the Republican leader and
our majority leader, I haven’t seen a
list of amendments. Everybody knows
we have just a few important amend-
ments to finish the Patients’ Bill of
Rights. If we are given a list of amend-
ments that is large in number, I don’t
think that is in keeping with what I
think should be the general agreement
to finish the legislation. If we are given
a list of 10, 20, 30, 50 amendments, I
suggest to the majority leader, that is
not part of the deal. We have a few
amendments left to go.

Mr. LOTT. If Senator DASCHLE will
yield to respond briefly, I thought you
had been given a list. I am going to
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make sure you have it and then we can
evaluate that and work on it.

Mr. DASCHLE. Madam President, I
offer a unanimous consent request that
the Senate complete its work on the
Patient Protection Act by 6 o’clock to-
night, and we have final passage by 6
o’clock tonight. If we can agree to that
right now, I will move to the supple-
mental at 12 o’clock this afternoon.

Mr. LOTT. Madam President, I object
to that. Obviously, I have to consult
with the managers of the legislation on
our side about the amendment list,
which is very long, and I have it now,
and about what is possible in terms of
completing it. I don’t think it is pos-
sible at all to set an arbitrary time, in
view of the very serious amendments
that are pending on the Patients’ Bill
of Rights. So I object to that request.

The PRESIDING OFFICER. The
original request of the majority leader
is still pending. Is there objection?

Mr. STEVENS. Reserving the right
to object, Madam President, I am con-
strained to say with due respect to the
leader and the majority leader and ma-
jority whip, I find it very difficult to
deal with the concept putting ahead of
this supplemental the completion of
two very controversial items. We know
the House is going home, and having
spent 8 years here on the floor as lead-
er, I can tell you I have never seen the
time when any Senate could dominate
the House. We have a bipartisan agree-
ment to go home. They have told me
they will stay if we get this bill done
and over there today.

I do believe that the interest of na-
tional defense should come ahead of
concepts that we are dealing with here
in terms of whether it is the Patients’
Bill of Rights or organization of the
Senate. We know people will be told
they cannot train in July and August
unless we get this bill done this week.
It is not something on which we have
been dilatory. We have been trying for
a long time.

I have great respect for the leader
and the assistant leader, but I cannot
stay silent and have a concept that be-
cause the leader has stated these
things must be done, they must be
done before the supplemental is
brought up. That is unacceptable to
this Senator. I think it is unacceptable
to the Senate. I hope it is.

I say with great humility now that
the needs of our people in the armed
services must come ahead of concepts
of scheduling or prerogatives here on
the floor. These needs are very real. We
have twice held hearings now where
the chiefs have told us what is going to
happen if this bill is not signed by the
President before the Fourth of July.

Even the concept of taking up and
passing it now and letting it wait for
the House to come back is unaccept-
able to me because, again, we all travel
and we know you can’t let the House go
home and expect they will come back
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here on July 3 just before the Fourth of
July. You can’t travel in this country
that easy during that period.

So I plead with the Senate, let us
proceed with this bill. We should put
aside all other desires. There is no
timeframe on the Patients’ Bill of
Rights that matters to this country. It
is a bill that must be passed, and I am
going to vote for it. But it does not
have the urgency of this supplemental.

This supplemental deals with more
than that. It now deals with matters
that are emergencies coming out of the
disasters that have happened in this
country this spring.

I hope the leader will accept my com-
ment that I mean no offense to him. I
have served under several leaders, and
I admire both Senator DASCHLE and
Senator REID for what they are doing.
But it is unacceptable to me to say no
in terms of a request that has come on
a bipartisan basis to put this bill aside
for a few hours and pass a bill as im-
portant to the military of this country
as is this supplemental.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. DASCHLE. Madam President, I
remind my dear friend and colleague,
the Senator from Alaska, in 1999, we
took up the Patients’ Bill of Rights
under a unanimous consent request and
passed it in 4 days, with 17 amend-
ments. Now we are told we can’t do it
in 2 weeks. While we may differ on
whether the supplemental is more or
less important than the Patients’ Bill
of Rights, I would hope we could all
agree that completing action before we
leave on a supplemental dealing with
the safety of our troops is a top pri-
ority. The Pentagon places an extraor-
dinary priority on this legislation—so
much so that the Commander in Chief
called me to ask that it be done this
week. Certainly we can agree it is more
important than fishing or any other
kinds of vacation we could be taking
next week. While there may be some
differences on other issues, I would
think there would be unanimity that
getting the supplemental done is more
important than taking a vacation.

So that is what the issue is. We are
not going to take a vacation until we
have completed action on the supple-
mental. We are not going to leave until
this is done. This is something that not
only has been requested by the Pen-
tagon but by the Commander in Chief
as well; I would hope if the President
makes additional calls, he will call the
House and say: Don’t leave until we get
this done. You have heard the Pen-
tagon. Don’t leave until this is done.
Vacations are secondary to work. We
have to get it done.

I yield the floor.

The PRESIDING OFFICER. Has an
objection been heard?

Mr. STEVENS. Reserving the right
to object, that is a little bit of a cheap
shot. I am not talking about a vaca-
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tion. I am willing to stay here as long
as any other Senator. I am talking
about the realities of the House. Lead-
er, I am not going to forget that. That
was a cheap shot, and for the time
being, I object to the request.

The PRESIDING OFFICER. Objec-
tion is heard.

AMENDMENT NO. 831

The PRESIDING OFFICER. Who
yields time on the amendment? The
Senator from Missouri.

Mr. BOND. Madam President, I re-
serve the remainder of my time. I be-
lieve there is more time on the other
side. I want to give the other side their
remaining 19 minutes, but I believe we
only have 2 minutes. I reserve those 2
minutes for the end of the debate, and
I do have a couple of minutes after
they have had an opportunity to
present their case.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, with
the consent of Senator KENNEDY, I
yield myself such time as I may con-
sume, recognizing the Senator from
North Dakota wishes to be recognized.
I will not take long.

Many years ago, before I came to
Congress, I practiced law. I was a law-
yer. I was a trial lawyer. I am very
proud of that fact.

With that brief background, I re-
ceived a call last night from a lifetime
friend. I have not talked with him in a
while, but we went to high school to-
gether. We played ball together. We
were inseparable friends. He did not
have my phone number. I had moved.
He called my office and said it was ur-
gent.

He called because his son was in trou-
ble. Why? Because they had hired a
cheap lawyer. His son was in trouble,
and they hired a cheap lawyer. The
young man is now in jail.

My friend from Missouri is a lawyer,
a fine lawyer, I am sure. I refer to the
pending amendment as the ‘‘cheap law-
yers amendment.”” You cannot find de-
cent lawyers to take a case for 15 per-
cent. Almost 50 percent of the cases in
our Federal court system take 4 years
to litigate, with files stacked as high
as my desk. People work to prepare
those papers representing people who
are injured, hurt, and need an attorney.
That is why we have contingent fees. It
is hard to find lawyers to take even a
good contingent fee case because they
have to consume so much time and ef-
fort.

Of course, there are some people who
are paid too much, I am sure, because
they put in the time and it is a contin-
gent fee. I sold my home in Virginia
within the past year. The woman who
sold my home was a good realtor. I
tried to find the best I could. I signed
a contract with her. She made a ton of
money on my home. She worked about
a week. I don’t know, but she probably
took a lot of time off during that week.
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My home sold in a week. She made a
lot of money for the few hours she
spent on my home, but that is the way
America works.

If we have people who need help, we
need to have the full panoply of law-
yers available so they can get a good
lawyer.

My friend from Iowa had a chart and
peeled off medical bills: These peobple
are going to get their medical bills.
Well, isn’t that too bad. If someone
does something wrong, should they not
pay your medical bills? Do you need to
have a lotto, as he says, a lottery to
get your medical bills paid? I hope not.

We have heard mentioned several
times, if we are concerned about attor-
ney’s fees, how much are these attor-
neys for these big HMOs making to pre-
vent people from getting medical care?
Let’s take a look at that.

We talk about these cases in the ab-
stract, but the fact is that attorneys,
whom everyone wants to hate, are nec-
essary; they help. I am proud of the
fact I was a lawyer. I have four sons.
Every one of them is a lawyer, and I
am proud of the fact that they followed
in the footsteps of their father. My
daughter is a schoolteacher. She mar-
ried a lawyer. I am very happy for that.

We do not have to be shameful, con-
cerned, or embarrassed about some
lawyers getting paid a contingent fee.
That is how people who are injured and
hurt are allowed to take those cases.

Fifteen percent will discourage rep-
resentation by good lawyers. My
friends on the other side of the aisle
talk about the sanctity of contracts.
Why do we want to step in and tell
States what lawyers can be paid based
on a contract they get?

This amendment is only to protect
HMOs, as all the other amendments
from the other side, to try to derail
this legislation. This amendment is a
frivolous amendment. It has nothing to
do with the merits of this legislation.

Mr. DORGAN. Mr. President, will the
Senator from Nevada yield?

Mr. REID. I will be happy to yield to
my friend from North Dakota.

Mr. DORGAN. The Senator from Ne-
vada and I had a brief discussion pre-
viously about this issue. He is correct
that this amendment attempts to limit
the ability of patients to hold HMOs
accountable.

The discussion by those on the other
side who have offered this amendment
talks about lawyers in a pejorative way
on behalf of patients. Does the Senator
know of any attempts by those who
have offered this amendment to limit
HMOs, managed care organizations,
from using lawyers, or is this just say-
ing we will limit patients from using
an attorney to go after a managed care
organization that did not provide the
care they promised, but we will not
limit managed care organizations from
using attorneys to do whatever they
want to do?
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Mr. REID. Madam President, I an-
swer as follows: Of course, there is
nothing in the way of amendment to
limit what attorneys for these wealthy,
big, sometimes brutal HMOs are paid.
But remember, I say to my friend, that
people who are seeking help from a
lawyer are looking for a lawyer who
will do it not on an hourly basis but
who will do it on what is called a con-
tingent-fee basis. They have no money
to hire one of the big HMO lawyers, so
they look around and find somebody
who will take their case on a contin-
gent-fee basis.

I say to my friend, a 15-percent con-
tingent fee will not get a good lawyer.
It will be like my dear friend who
called me last night. In effect, the cli-
ent will not wind up in jail but will end
up with no compensation.

Mr. DORGAN. I ask my friend from
Nevada to yield further for a question.

Mr. REID. I will be happy to yield to
my friend for a question.

Mr. DORGAN. Is it not the case that
this entire process, this debate on the
Patient Protection Act, is an attempt
to balance things a bit; that patients
do not have the ability to confront a
big managed care organization?

The Senator from Nevada knows the
story we have talked about coming
from his State: Christopher Roe, a cir-
cumstance where a 16-year-old boy was
fighting cancer at the same time he
was fighting his managed care organi-
zation for treatment and care he need-
ed. That is not a fair fight, asking a
young boy to fight an insurance com-
pany and fight for his life at the same
time. That young boy lost his life on
his 16th birthday.

The question is, Do those patients
and their families have the right to get
an attorney to hold the managed care
organization accountable to deliver the
care they promised? Do they have that
right?

We have an amendment pending that
says: No, we are going to limit the
rights of the patients, we are going to
limit the rights of citizens, but we are
not interested in limiting the rights of
the managed care organizations be-
cause we want to stand for them rather
than standing for patients, and that is
the issue.

Mr. REID. In answer to my friend, I
have a CRS report that talks about
awards of attorney’s fees by Federal
courts and Federal agencies. It is big. I
know of no other Federal attorney fee
statute that affects a State system.

This amendment is wrong. I appre-
ciate very much my friend from North
Dakota, who is not a lawyer, standing
up and speaking for the injured people
and the potentially injured people of
America.

Mr. KENNEDY. Madam President, I
ask for 3 minutes.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Madam President, I
rise in opposition to the amendment
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that has been offered. We have seen the
efforts of the HMOs to undermine this
legislation in different ways over the
last few years. We were unable to bring
this matter up for consideration by the
Senate and get full consideration of the
bill when we wanted to. This happened
even during the last term when a ma-
jority of the Members would have sup-
ported a good, tough, effective Pa-
tients’ Bill of Rights. We have seen
over the past days constant efforts to
undermine this legislation.

We see another effort to try to appeal
to the Members about the excessive-
ness of decisions made in the courts to
reimburse individuals in terms of
wrongdoing by other industries.

The fact is, as we are reminded by
our colleagues, we have spent 3 days
talking about the sanctity of the con-
tract between the HMO and the pa-
tient. We have had amendment after
amendment saying, look, this is enor-
mously important. We do not want to
permit any changes in that contract.
We want to stick with that contract.
We want to hold to that contract. Now
with the Senator’s amendment we are
saying basically that we are going to
ride roughshod over contracts that are
decided, permitted, and authorized by
law in the States between attorneys
and their clients.

I have listened a great deal to talk
about how Washington doesn’t know
best; how we don’t want just one solu-
tion to solve all of our problems. We
had that debate early this morning and
last night. We now have one solution:
to override States in terms of what de-
cision the States make for compensa-
tion going to court.

The fact is, how many working fami-
lies, and how many middle-income
families are going to be able to go out
and hire lawyers? For the time it will
take to get some kind of recovery after
they have been wronged, how many are
going to be able to do that and follow
this through the State courts? How
many will be able to do it after they
have been hurt, after their child has
been disabled, after a wife or husband
has been killed? How many? Very few.
The fact is, they are not going to be
able to be compensated unless they are
able to convince a jury they are right,
that there has been wrongdoing.

Does that bother people in the Sen-
ate? Evidently it does. There are only a
very few Americans who can afford the
high-priced lawyers to go into court
and pursue this. This amendment un-
dermines it for the rest of the people.
It undermines it for working families,
undermines it for middle-income fami-
lies. That is the record. That is what
has been done.

It doesn’t surprise me. We have seen
the powerful special interests overturn
ergonomic regulations which were
there to protect working families.
Then we have the undermining of fund-
ing for the enforcement for protecting
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our air. There has been undermining of
funding for protecting OSHA, effec-
tively cutting back on the protection
of workers. We are undermining regula-
tions to protect workers, undermining
the enforcement mechanism to protect
consumers, and now they want to take
this right away from individuals who
will be harmed because of HMOs.

It is a common pattern. It is all tar-
geted by the major financial special in-
terests versus the consumer. That is
what this is about. They don’t like to
hear about it. They Kkeep offering
amendments that are couched in other
language about all the people that will
be unemployed. However, it is the
power of the HMOs against the little
guy.

This amendment says the little guy
will not be able to defend their inter-
ests in court. That is what this is
about.

Make no mistake. They can’t deal
with us in giving protections to the
consumers. They are going to take
them away by denying them the rights
to enforce them. That is what this is
about.

Expect that after we have this per-
centage, it will go a little higher, and
then try to go even higher. Every time
it does, it is an insult to middle-income
and working families and individuals
who will be harmed. Make no mistake,
it is another assault on the funda-
mental protections of this act. That is
what this amendment is about. I hope
it will be defeated.

The PRESIDING OFFICER. Who
yields time?

Mr. BOND. How much time remains?

The PRESIDING OFFICER. The Sen-
ator from Missouri has 3 minutes.

Mr. BOND. I want to respond. Does
the other side desire more time?

Mr. KENNEDY. I don’t think so. It
depends on what the Senator says. We
don’t intend to at this time.

Mr. BOND. How much time remains
on the other side?

The PRESIDING OFFICER. Five and
a half minutes.

Mr. BOND. I yield myself the remain-
ing time. I think some of the things
that have been said deserve to be an-
swered.

Our efforts are not to undermine a
bill but to deal with very bad provi-
sions in the bill which skipped the
committee, did not go through com-
mittee markup. We are marking up a
bill now which we should have marked
up in committee. It has come to the
floor and we are a committee of the
whole.

There are things that are in there
that are very bad for patients, employ-
ees, particularly of small business.
Why are we inserting the Federal Gov-
ernment into restricting attorney’s
fees? The States in this Nation have
limited attorney’s fees because they
recognize the abuses of the trial law-
yers. Under this bill, we are inserting
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the Federal Government into areas
that the States have already acted on,
and they have acted on them and pro-
vided limits on the amount that trial
attorneys can take so the injured party
can recover.

We have heard about the powers of
special interests. Let me state who the
special interests are that have a big
stake in this, the four top trial lawyer
PACs: Trial Lawyers Association of
America; Williams & Bailey; Ness,
Motley; and Angelos Law Offices, have
given over $8 million, more money than
all the HMOs together have given in
politics.

If you want to talk about special in-
terests, there are special interests on
the other side, as well.

We believe the measures we brought
forth are good for employees, for peo-
ple who not only want to be able to ap-
peal the decision of an HMO, but they
want to have health coverage.

Somebody suggests there have not
been problems with fee structures.
They are not in this bill. We know from
the State experiences that there can be
a tremendous amount of wasted
money.

I urge my colleagues to support this
measure.

I yield to my distinguished colleague
from Tennessee.

Mr. FRIST. Madam President, I rise
in support of the Bond amendment.
This is a Patients’ Bill of Rights and
we should focus on the patient. We are
talking about a patient who has been
harmed or injured, gone through an ap-
peals process and through the court. If
there is a multimillion-dollar suit, it
should be to help the patient, not to
fund the pockets of the trial lawyers.

This is a Patients’ Bill of Rights, not
a trial lawyer bill of goods.

Mr. KENNEDY. Madam President,
every time you pay the HMO lawyers,
that comes out of patient protections.
So the point raised is, if you put a limi-
tation on the trial lawyers because
they are going to get the benefits, why
not put a limitation on the attorneys
for the HMOs so it doesn’t come out of
patient protections?

But they won’t do it. They won’t do
it.

I yield the remainder of our time.

Mr. REID. What is the matter before
the Senate now?

The PRESIDING OFFICER. Amend-
ment No. 831.

Mr. REID. All time is yielded back?

The PRESIDING OFFICER. Time has
been yielded back.

Mr. REID. I move to table the
amendment, and I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second. The question is on agreeing to
the motion.

The clerk will call the roll.

The legislative clerk called the roll.

The result was announced—yeas 62,
nays 38, as follows:
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[Rollcall Vote No. 204 Leg.]

YEAS—62
Akaka DeWine Lincoln
Baucus Dodd McCain
Bayh Domenici Mikulski
Biden Dorgan Miller
Bingaman Durbin Murray
Boxer Edyvards Nelson (FL)
Breaux Femgolq Nelson (NE)
Byrd Feinstein Reed
Cantwell Graham N
. Reid
Carnahan Harkin
. Rockefeller
Carper Hollings Sarb
Chafee Inouye arbanes
Cleland Jeffords Schumer
Clinton Johnson Shelby
Cochran Kennedy Specter
Collins Kerry Stabenow
Conrad Kohl Thompson
Corzine Landrieu Torricelli
Crapo Leahy Warner
Daschle Levin Wellstone
Dayton Lieberman Wyden
NAYS—38

Allard Gramm Murkowski
Allen Grassley Nickles
Bennett Gregg Roberts
Bond Hagel Santorum
Brownback Hatch Sessions
Bunning Helms Smith (NH)
Burns Hutchinson Smith (OR)
Campbell Hutchison Snowe
Craig Inhofe

; Stevens
Ensign Kyl

X Thomas
Enzi Lott Thur a
Fitzgerald Lugar urmon
Frist McConnell Voinovich

The motion was agreed to.

Mr. KENNEDY. I move to reconsider
the vote and I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. WARNER. Madam President, I
ask unanimous consent the order for
the quorum call be rescinded.

Mr. REID. Objection.

The PRESIDING OFFICER. Objec-
tion is heard.

The clerk will continue the call of
the roll.

The assistant legislative clerk con-
tinued the call of the roll.

Mr. WARNER. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection it is so ordered.

AMENDMENT NO. 833

Mr. WARNER. Madam President, in
consultation with the managers of the
bill, it has been indicated to me this
will be an appropriate time for this
amendment to be raised. I send it to
the desk and ask that it be given im-
mediate consideration. However, we
have to set aside, as I understand it,
the standing order with regard to the
Snowe amendment. I first ask unani-
mous consent that it be set aside.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. Madam President, reserv-
ing the right to object—and I will not
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object—we have been in consultation
for the last hour or so. Senator SNOWE
of Maine is in the process of having her
amendment drafted. She is a half hour
away from being able to present some-
thing in writing that we can give to
the Senator from New Hampshire. I
have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will report.

The legislative clerk read as follows:

The Senator from Virginia [Mr. WARNER]
proposes an amendment numbered 833.

Mr. WARNER. Madam President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To limit the amount of attorneys’

fees in a cause of action brought under this

Act)

On page 154, between lines 2 and 3, insert
the following:

¢(11) LIMITATION ON AWARD OF ATTORNEYS’
FEES.—

‘“(A) IN GENERAL.—Subject to subparagraph
(C), with respect to a participant or bene-
ficiary (or the estate of such participant or
beneficiary) who brings a cause of action
under this subsection and prevails in that ac-
tion, the amount of attorneys’ fees that a
court may award to such participant, bene-
ficiary, or estate under subsection (g)(1) (not
including the reimbursement of actual out-
of-pocket expenses of an attorney as ap-
proved by the court in such action) may not
exceed the sum of the amounts described in
subparagraph (B).

‘(B) AMOUNTS DESCRIBED.—For purposes of
subparagraph (A), the amounts described in
this subparagraph are as follows:

‘(i) With respect to a recovery in a cause
of action described in subparagraph (A) that
does not exceed $100,000, the amount of attor-
neys’ fees awarded may not exceed an
amount equal to Y5 of the amount of the re-
covery.

‘‘(ii) With respect to a recovery in such a
cause of action that exceeds $100,000 but does
not exceed $500,000, the amount of the attor-
neys’ fees awarded may not exceed an
amount equal to 25 percent of such excess re-
covery above $100,000.

‘‘(iii) With respect to a recovery in such a
cause of action that exceeds $500,000, the
amount of the attorneys’ fees awarded may
not exceed an amount equal to 15 percent of
such excess recovery above $500,000.

¢“(C) EQUITABLE DISCRETION.—A court in its
discretion may adjust the amount of an
award of attorneys’ fees required under sub-
paragraph (A) as equity and the interests of
justice may require.

On page 170, between lines 21 and 22, insert
the following:

¢“(9) LIMITATION ON ATTORNEYS’ FEES.—

‘“(A) IN GENERAL.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding attorneys’
fees, subject to subparagraph (B), a court
shall limit the amount of attorneys’ fees
that may be incurred for the representation
of a participant or beneficiary (or the estate
of such participant or beneficiary) who
brings a cause of action under paragraph (1)
to the amount of attorneys’ fees that may be
awarded under section 502(n)(11).

‘“(B) EQUITABLE DISCRETION.—A court in its
discretion may adjust the amount of attor-
neys’ fees allowed under subparagraph (A) as
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equity and the interests of justice may re-
quire.”

Mr. WARNER. Madam President, I
will do something unusual. I am actu-
ally going to read the amendment my-
self such that colleagues and those ob-
serving floor operations from their of-
fices can have a clear understanding of
exactly what is in the amendment.

Further, I do not desire to consume a
great deal of time in the debate be-
cause we have just had a very thorough
debate on the generic subject of attor-
ney’s fees. Therefore, the Senate has
pretty well framed in their minds the
parameters in which they will or will
not accept an amendment that has the
effect of, in my judgment, preserving a
reasonable amount of attorney’s fees
and at the same time allowing such
awards as those attorneys obtain for
their clients to be given; again, with
the thought that it is a Patients’ Bill
of Rights and they have a right to get
a reasonable amount of such recovery
as is obtained from them.

I shall read from the amendment—it
is very short—and say a few words, and
then rest my case:

On page 154, insert the following:
Limitation on award of attorneys’
fees——

(A) In general.—Subject to subparagraph
(C), with respect to a participant or bene-
ficiary (or the estate of such participant or
beneficiary) who brings a cause of action
under this subsection and prevails in that ac-
tion, the amount of attorneys’ fees that a
court may award to such participant, bene-
ficiary, or estate under subsection (g)(1) (not
including the reimbursement of actual out-
of-pocket expenses of an attorney as ap-
proved by the court in such action)—

In other words, that would be award-
ed by the court without any restriction
except to the court itself——
may not exceed the sum of the amounts de-
scribed in paragraph (B).

The sums I am about to recite, we
carefully researched all types of ac-
tions similar to this to get a scale of
attorney fees which I felt was clearly
reasonable.

(B) Amounts Described.—For purposes of
subparagraph (A), the amounts described in
this subparagraph are as follows:

(i) With respect to a recovery in a cause of
action described in subparagraph (A) that
does not exceed $100,000, the amount of the
attorneys’ fees awarded may not exceed an
amount equal to one-third of the amount of
the recovery.

In years previous to coming to the
Senate and other various jobs, I was
actually a member of the bar and prac-
ticed law. I was assistant U.S. attorney
in a modest trial practice myself. That
has sort of been a standard for many
years in the bar, the one-third.

(ii) With respect to recovery in such a
cause of action that exceeds $100,000 but does
not exceed $500,000, the amount of the attor-
neys’ fees awarded may not exceed an
amount equal to 25 percent of such excess re-
covery above $100,000.

(iii) With respect to recovery in such a
cause of action that exceeds $500,000, the
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amount of the attorneys’ fees awarded may
not exceed an amount equal to 15 percent of
such excess recovery above $500,000.

(C) Equitable discretion.—A court in its
discretion may adjust the amount of an
award of attorneys’ fees required under sub-
section (A) as equity and the interests of jus-
tice may require.

In other words, a judge may look at
this fee schedule and decide, this par-
ticular counsel has done a great deal of
work and, therefore, I believe I should
raise his fee within the parameters of
the section itself.

Further:

(9) Limitation on Attorneys’ Fees.—

(A) In general.—Notwithstanding any
other provision of law, or any arrangement,
agreement, or contract regarding attorneys’
fees, subject to subparagraph (B), a court
shall limit the amount of attorneys’ fees
that may be incurred for the representation
of a participant or beneficiary (or the estate
of such participant or beneficiary) who
brings a cause of action under paragraph (1)
to the amount of the attorneys’ fees that
may be awarded under section 502(n)(11).

(B) Equitable discretion.—A court in its
discretion may adjust the amount of attor-
neys’ fees allowed under subparagraph (A) as
equity and interests of justice may require.

This amendment simply sets, in my
judgment, a reasonable category of
fees. I have tried, as best I can, not to
tread, by virtue of States rights, on the
right of the State to administrate its
own bar and the like. I felt that discre-
tion should be given to the trial judges,
Federal and State, such as they can ad-
just that schedule of fees as they see
fit.

The Senate, again, has, in a very
thorough discussion under the Bond
amendment, covered these issues and
has in mind, again, its own framework
wherein we can legislate on this matter
by amendment or not legislate.

At this point, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. McCAIN. Madam President, I
thank the Senator from Virginia for
his efforts. I think there is an agree-
ment that there needs to be a cap on
attorney’s fees. It is my strong sense
and belief that if we had a cap of 33.3
percent that applied to Federal and
State courts, that would be accepted
by the majority of this body.

What I worry about is us just going
back and forth with escalating amend-
ments. There are very few benefits of
old age. One of them is to remember
what happened in the past. When we
were doing the tobacco bill, we had
amendment after amendment, a series
of amendments, on caps on lawyer’s
fees. It got a little ludicrous. We fi-
nally had a majority vote for $1,000 an
hour. It was clearly not an effort at
legislating, but it was an effort at some
kind of political advantage. I know
that is not the intention of the Senator
from Virginia.

I hope that once this is debated and,
if it is not accepted, that perhaps we
could move to an amendment after
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Senator Snowe’s amendment that
would be around 33.3 percent, State,
Federal court, end of it. That is going
to make everybody unhappy, but I
think it would be something that we
could all support and then get this
issue off the table and get to the very
important issues such as resolution of
exhaustion of appeals that Senators
THOMPSON and EDWARDS are working
on, liability issues. Senator FRIST has
some important amendments, again, on
liability issues, which we are nar-
rowing down.

Hopefully, we can move forward. I
thank the Senator from Virginia for
his input.

Mr. WARNER. Madam President, if I
might reply to my friend and col-
league, there was no intention of the
Senator from Virginia to repeat what
is an historically important case on to-
bacco. I studied that case very care-
fully. There were, I think, three votes.
My recollection is it was $4,000 per
hour, at which time the Senate finally
accepted. I would not participate in
such a process. I just struck the one-
third for the lower amounts of the re-
covery and basically scaled it to 25 and
the other percentage as the rate of re-
covery increase. I would be happy to
work with colleagues.

It goes to the question of just how
much will be eventually given to the
recipients who need these funds.

Mr. REID. Will the Senator yield for
a question?

Mr. WARNER. Yes, of course.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. The Senator from Arizona
and the Senator from Virginia are on
the right track.

This amendment, with all due respect
to my dear friend from Virginia, is
really—we have another 15-percent lim-
itation in here above a certain amount.
I think that the most expeditious thing
to do would be to set this aside, for the
time being, and get some of the law-
yers and nonlawyers to sit down and
see if they can work out something ac-
ceptable to the managers. I am sure if
it were acceptable to the managers, we
could accept this.

I ask my friend from Virginia, who
believes he has talked enough on this,
that we withdraw this amendment, for
the time being, in anticipation of
working something out that is clear
and more concise.

Mr. WARNER. That is exemplified by
the leadership the Senator shows time
and time again on this floor. I don’t
view this as a partisan issue. This is an
honest effort by the Members of the
Senate to recognize that individuals
should be given their rewards and the
attorneys should be given fair com-
pensation. Therefore, Madam Presi-
dent, unless other Senators wish to
speak at this time, I will—
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Mr. MCcCAIN. If the Senator will
yield, I say to my colleague from Vir-
ginia, if the outcome of this amend-
ment is not to the Senator’s satisfac-
tion, then I hope we can enter into ne-
gotiations that on a reasonable level—
again, I just plucked 33% percent be-
cause it is in there in one category,
across the board, simple, two lines, and
perhaps we can move on.

I know the Senator from Virginia, as
well as the rest of us, doesn’t want to
be hung up on a series of votes that are
iterations over the same issue. It seems
that we can sit down and come to some
reasonable agreement, which the other
side of the aisle would strongly resist
applying to State court, and this side
would resist it on Federal court. It is
something to have a substantial major-
ity vote for. I hope the Senator agrees
to enter into those negotiations.

Mr. WARNER. Madam President, I
ask for the yeas and nays before I take
the action.

The PRESIDING OFFICER. Is there a
sufficient second?

There is not a sufficient second.

Mr. REID. Madam President, if the
Senator really wants a vote on this, we
will be happy to give it to him right
now. I don’t think it is the right thing
to do. I suggest to the manager and my
friend from Virginia, why don’t we set
this aside for a few minutes to see if we
can work something out to get the
matter resolved. I think as the Senator
from Arizona indicated——

Mr. WARNER. I am agreeable. I ask
unanimous consent that this amend-
ment be set aside.

The PRESIDING OFFICER. Without
objection, the amendment is set aside.

The Senator from Nevada.

Mr. REID. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
CLINTON). Without objection, it is so
ordered.

Mr. REID. Madam President, it is my
understanding, under the order that is
in effect, we will go to the Snowe
amendment with the purpose of offer-
ing the amendment under a 4-hour
time agreement.

The PRESIDING OFFICER. The Sen-
ator is correct.

The Senator from Maine.

AMENDMENT NO. 834

(Purpose: To modify provisions relating to

causes of action against employers)

Ms. SNOWE. Madam President, I
send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Maine [Ms. SNOWE], for
herself, Mrs. LINCOLN, Mr. DEWINE, Mr. NEL-
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SON of Nebraska, Mr. SPECTER, and Mr.
MCcCAIN, proposes an amendment numbered
834.

Ms. SNOWE. Madam President, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is lo-
cated in today’s RECORD under
“Amendments Submitted.””)

Ms. SNOWE. Madam President, I rise
today to offer an amendment along
with my colleagues Senator DEWINE,
Senator LINCOLN, and Senator NELSON,
who worked so hard, so diligently in
crafting this compromise. Senator
McCAIN and Senator SPECTER are co-
authors of this amendment as well.

The amendment we are offering
today is designed to bridge the gap
that exists between the supporters of
the McCain-Edwards-Kennedy approach
to employer liability in the Breaux-
Frist-Jeffords bill.

I commend Senators McCAIN, ED-
WARDS, and KENNEDY for their willing-
ness as well as their patience to work
with us on resolving the many issues
that are associated with employer li-
ability.

Everyone involved has had the same
goal essentially, and that is to protect
employers from liability when they are
not participating in making decisions
concerning the health care of employee
beneficiaries.

The discussion has really focused on
how best to achieve that goal. This is
an incredibly complex liability issue
that has far-reaching consequences,
and everyone who has been part of this
discussion and this effort to reach this
consensus recognizes that fact and has
worked in good faith to arrive at a so-
lution that we can live with and, more
importantly, employers can live with
and not denying care that patients
rightly deserve.

This is an issue that is significant on
a number of different levels. First of
all, to what extent will employers that
voluntarily offer health insurance be
exposed to liability. To what extent
will employers be involved in the deci-
sionmaking process in terms of the
provisions of health care for their em-
ployee beneficiaries, and perhaps more
important, will patients have legal re-
course should they have a grievance
concerning the care they receive
through their health care plan.

The goal we all share in designing
and crafting this amendment to the
McCain-Kennedy-Edwards legislation
is how best we protect patients for
their medical care without creating an
expansive bureaucracy adding to the
cost of providing that health care and
generally creating an incentive to
drive away employers from providing
health care insurance to their employ-
ees which, as I said earlier, they do so
on a voluntary basis. We should be
commending employers for providing
these benefits, not penalizing them.
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We should also take great care to
write a provision under which employ-
ees remain insured through their em-
ployers, while also protecting the em-
ployees’ rights under their health in-
surance plans. What we do not want to
do is create unintended consequences
for employers by leaving legal ques-
tions open that can leave employers ex-
posed to liability over matters in
which they have no control and over
matters in which they have not partici-
pated and having the resulting deci-
sion.

That is all the more significant when
we realize there are more than 43 mil-
lion Americans who remain without
any insurance, and of those who have
insurance, employers voluntarily pro-
vide health coverage to more than 172
million Americans. Obviously, what we
do today is significant, and it will mat-
ter.

We cannot afford to have employers
suddenly opting out of providing insur-
ance to their employees because we do
not want to create the unintended con-
sequence that adds to the rolls of the
uninsured in America. I think that is
something on which we all can agree,
and that is a very real risk. In fact,
there was a recent poll taken of busi-
nesses in America, and it said that 57
percent of small businesses said they
would drop coverage rather than risk a
lawsuit.

As one businessman in my State
wrote to me recently:

We’re not an HMO or an insurance com-
pany. We are an employer. We cannot afford
the time, expense, and aggravation of litiga-
tion. And, please, make no mistake, that is
what this is about.

So we approach the issue of recon-
ciling the differences between the two
approaches by addressing the question:
What language will deliver us to that
mutual goal? We assess what was real-
ly the best qualities of the McCain-Ed-
wards-Kennedy legislation, as well as
the Breaux-Frist-Jeffords issues.

Ultimately, the solution we came to
was a melding of the two approaches.
The result was to provide employers
with varying levels of liability protec-
tion depending on their involvement in
the decisionmaking process but regard-
less, patients will have the legal re-
course they deserve, no matter what.

There are many other issues that
need to be resolved in this legislation.
I realize this represents one facet, the
liability question, that has been raised
by others with respect to this legisla-
tion, and this is not intended to ad-
dress all of those questions, but clearly
it does address a most important issue
when it comes to subjecting employers
to litigation and liability.

Let me take a moment to explain the
differences between the McCain-Ed-
wards-Kennedy legislation and the
Breaux-Frist-Jeffords approach and the
approach we are taking in the amend-
ment we have offered to S. 1052 and
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how our amendment affects the under-
lying legislation and addresses the con-
cerns that have been raised about the
net legal impact on employers.

Essentially, there are several cat-
egories we are attempting to address
today when it comes to employer-spon-
sored health care insurance.

First, there are employers that con-
tract with an insurance company that,
in turn, pays beneficiary claims and
administers the plans and the benefits.

Second, there are employers that
fund a plan but leave the actual admin-
istration of the plan to an outside enti-
ty, generally an insurance company.

Third, there are those who both self-
insure and self-administer, in essence
creating their own insurance company
within their existing business.

The McCain-Edwards-Kennedy legis-
lation as written allows a suit against
any employer if it directly participates
in a decision that harms or results in
the death of a patient. Direct partici-
pation is defined as the actual making
of a medical decision or the actual ex-
ercise of control in making such a deci-
sion or in the conduct constituting the
failure.

The bill then goes on to offer specific
circumstances that do not constitute
direct participation, including any par-
ticipation by the employer or other
plan sponsor in the selection of the
group health plan or health insurance
coverage involved or the third party
administrator or other agent, or any
engagement by the employer or other
plan sponsor in any cost-benefit anal-
ysis undertaken with the selection of
or continued maintenance of the plan
or coverage involved.

While the bill language does not pro-
vide an exhaustive list of exceptions, it
does allow an employer to offer into
evidence in their defense that they did
not directly participate in decisions af-
fecting the beneficiaries of the health
care plan.

That suggests while employer protec-
tions would be provided under the leg-
islation, an employer would still have
to go to court to make its defense. As
with any such legal language, direct
participation obviously can be open to
legal interpretation, and that precisely
is the circumstance which we are seek-
ing to avoid and prevent.

Under the Breaux-Frist-Jeffords leg-
islation that was introduced, the lan-
guage provides for a designated deci-
sionmaker, or DDM, which in most
cases would be the insurance company
an employer contracted with to be the
party that is liable for medical deci-
sions and, therefore, the party could be
subject to liability. In other words, the
employer would designate the DDM as
the responsible party to shield itself
from that liability. If an employer
chose not to designate a DDM, they
would have no protection from that li-
ability.

An argument that has been made
against the Breaux-Frist-Jeffords lan-
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guage is if the DDM is a person des-
ignated within a company that self-in-
sures, for example, they could under
the employment law attempt to escape
liability by claiming that ultimate de-
cision came from the employer; that
they, as a DDM, did not make a final
decision on a particular beneficiary’s
case. In an effort to improve the
Breaux-Frist-language, we designate
that when a contract is signed with the
employer, the DDM cannot mount any
such defense, that somehow they defer
the liability, defer the suggestions that
the employer somehow participated in
making the decision.

In an effort to improve the employer
liability provisions, we encompassed
key provisions of both models in the
legislation while addressing their in-
herent weaknesses so we can attain our
shared goals.

First, our amendment allows employ-
ers that turn their health care cov-
erage to outside insurance companies,
that their insurance company will
automatically be their designated deci-
sionmaker unless they specifically
choose not to have a DDM. This is built
directly on the Breaux-Frist-Jeffords
model in which the decisionmaking au-
thority shifts to the DDM, which will
in most cases be the insurance com-
pany. Under this approach, an em-
ployer would not have to take the
extra steps to secure a designated deci-
sionmaker and would not be required
to go to court to file papers or to make
defenses against any actions they may
have taken. In other words, they would
not have to do anything different than
what they are doing today with a con-
tract with an insurance company.

When they sign up with an insurance
carrier that will provide benefits to
their employees and administer the
benefits, they are then signing up with,
essentially, a designated decision-
maker, and they are signing up as well
for a safe harbor from liability in both
medical as well as contractual deci-
sions.

Where we depart from the existing
Breaux-Frist language is we clarify
since the DDM, which is also the insur-
ance company, has assumed full re-
sponsibility at the time the employer
and the insurance company signed a
contract, the designated decisionmaker
would be prevented from turning
around and assigning the employer for
some failure that resulted in a lawsuit
from a beneficiary. In other words, the
dedicated decisionmaker can’t transfer
liability to the employer because of
something the employer does or failed
to do.

The legislation we have introduced
today to modify the McCain-Edwards-
Kennedy legislation delineates specifi-
cally that the dedicated decisionmaker
is responsible for a contractual ar-
rangement as well as exclusive author-
ity for any medically reviewable deci-
sions.
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For employers that choose not to
have a dedicated decisionmaker, for
whatever reason, and for those employ-
ers that prefer to continue to be self-
insured but contract out the adminis-
tration of their health care plan, we
leave in place the general McCain-Ed-
wards model in the underlying bill that
protects employers insofar as they do
not directly participate in the medical
decisionmaking process.

Again, as I outlined earlier, direct
participation is defined as the actual
making of a medical decision, the ac-
tual exercise of control in making such
a decision or in the conduct consti-
tuting the failure. These are two of the
changes we have made in the amend-
ment we are presenting today from the
underlying McCain-Edwards legisla-
tion.

In our amendment, we eliminate one
element of the bill that would have po-
tentially led to the filing of lawsuits on
a variety of grounds unrelated to spe-
cific medical decisions impacting indi-
vidual beneficiaries. The language is,
in layman’s terms, broad and nonspe-
cific and potentially exposes a defend-
ant to a wide array of nonlegal actions.
If additional grounds for lawsuit should
be added to the legislation, we should
delineate and specify them and not
have broad language that essentially
leads to a legal potpourri.

Striking this language does not af-
fect the ability of the patient to seek
remedy in court for medical decisions
made in their particular circumstance.
But it does prevent a whole new arena
of lawsuits from being created that
would heighten an employers’ exposure
to liability.

In addition, our amendment also
modifies the underlying legislation to
ensure that self-insured, self-adminis-
tered plans, employers, and union
health care plans will not be subject to
lawsuits under Federal law simply be-
cause of contractual disputes. This
change is critically important when
considering that self-insured, self-ad-
ministered plans do not have the abil-
ity to assign liability to a dedicated
decisionmaker. As a result, they may
opt to simply stop offering insurance
for employees altogether rather than
risk a substantial judgment on a con-
tractual matter. That is a result,
again, we simply cannot afford if we
are going to ensure that people have
the kind of health insurance plans in
America in which they will continue to
be insured, and that employers are the
ones providing predominantly the
health insurance in America today.

To describe our amendment in an-
other way, we essentially are saying as
an employer that is not self-insured,
you can hand over all your decision-
making and therefore your liability to
a dedicated decisionmaker which will,
in all likelihood, be your insurance
company when you sign your contract
with your insurance company. There is
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nothing more you need to do to protect
your business from liability for the de-
cisions that are made.

For the self-insured and for those
who do not self-insure as an employer,
you would still have the protections af-
forded under the underlying legislation
if you don’t directly participate in
those decisions. In other words, em-
ployers who contract out their health
insurance have a clear choice under our
amendment, although once again 1
stress that under this amendment pa-
tients will still have the legal recourse
regarding questions over appropriate
medical care and medical decisions re-
lated to the beneficiary’s plan, no mat-
ter which option the employer chooses.

The bottom line is we seek to protect
employers from liability in cases where
they are not making the medical deci-
sions that harm patients or result in
death while still protecting parents
rights, which after all is the goal of
this legislation.

Finally, let me assure my colleagues,
under this amendment, dedicated deci-
sionmakers would have to demonstrate
they are financially capable of ful-
filling their responsibilities as the
party liable in causes of action. They
could not be shell entities or sham in-
dividuals or organizations without the
ability to actually pay the event of
lawsuits.

The criteria the Secretary of Health
and Human Services will require relat-
ing to the financial obligations of such
an entity for liability should also in-
clude an insurance policy or other ar-
rangements secured and maintained by
the dedicated decisionmaker to effec-
tively insure the DDM against losses
arising from ©professional liability
claims, including those arising from
service as a designated decisionmaker.
A DDM would have to show evidence of
minimum capital and surplus levels
that are maintained by an entity to
cover any losses as a result of liability
arising from its service as a designated
decisionmaker. It would have to show
that they themselves have coverage
adequate to cover potential losses re-
sulting from liability claims or evi-
dence of minimum capital and surplus
levels to cover any losses.

Once again, I think we have designed
an amendment that represents a work-
able approach, that addresses some of
the more serious and significant con-
cerns that had arisen in the various
pieces of legislation that had been in-
troduced here in the Senate and with
the underlying legislation we are seek-
ing to amend today.

We try to meld the best of both ap-
proaches, to balance the concerns of
businesses that do seek to voluntarily
provide this most important, critical
benefit to their employees. That is an
incentive we want to maintain and re-
inforce in every possible way. But we
also understand there are going to be
those circumstances in which the em-
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ployee has received inappropriate care
that has resulted in significant harm,
injury, or even death, and that they
should have the opportunity to seek
legal redress for that inappropriate
care or denial of care. That is the kind
of consideration we want to ensure in
this legislation, without creating the
unintended consequences or the dis-
incentive for employers to say we just
simply cannot afford to provide this
health insurance for our employees
anymore because we are going to be
subject to litigation, to endless losses,
and we do not want to put ourselves in
the position of that kind of exposure.

I think this approach has been exam-
ined on both sides of the political aisle.
More important, I think it has been
embraced by this bipartisan group in
the Senate, my colleague Senator
DEWINE, who has worked so hard, Sen-
ator LINCOLN whom I see on the floor,
and Senator NELSON. They have
worked very diligently on behalf of this
amendment to assure that we address
all facets, all potential implications
and ramifications associated with this
approach, to hopefully address it in a
way that will ultimately yield the best
effect for both the employer as well as
the employees.

I yield the floor. I will be glad to
yield time to my colleague.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Madam President, let
me thank my colleagues, Senator
SNOWE and Senator LINCOLN, whom I
see on the floor, and Senator NELSON,
who have worked long and hard on this
amendment.

The issue in front of us today is how
do we help shield businessmen and
businesswomen from liability at the
same time providing access to the
courts for people to sue HMOs. Every-
one I think agrees, one of the things we
worry about as we deal with this legis-
lation is that we will do something
that would cause businesses in this
country to decide not to insure em-
ployees. That would be a very bad un-
intended consequence, so we have to be
very careful as we write this legisla-
tion.

The amendment in front of us today
is really a compromise. It is a com-
promise based on the Frist-McCain
bills. It is a compromise on the issue of
employer liability, how we best protect
the employers while at the same time
ensuring people their right in court. I
think we have really blended these
bills. I think we have the best of both
worlds. The situation and the language
are clarified and made simpler.

We started this debate with some
basic principles on which everyone
agreed. In both bills we agreed we
wanted to try to protect businesses but
at the same time we wanted to allow
suits in limited circumstances against
HMOs. The President agreed to that
principle, and the two underlying bills
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do as well. This amendment, I believe,
achieves that. This amendment effec-
tively takes out 94 percent of busi-
nesses and provides them great protec-
tion. When you compare our amend-
ment versus the underlying bill, it
helps and improves the situation for
the other 6 percent. We will talk about
that in a moment.

My colleague from Maine has talked
about this concept of the designated
decisionmaker. What do we mean by
that? What we mean is let’s just make
it simple and let’s make it plain; let’s
have the employer say who is going to
make those decisions and therefore
who will be sued. In essence, what we
are saying is once that decision is
made, that employer is no longer going
to be subject to suits; the designated
decisionmaker will be.

How will this work in the real world?
Let’s say we have a small hardware
store in Greene County, OH. Let’s say
they employ 12 people, and let’s say
what they do is they provide some
health insurance and they do that by
going out in the market, finding the
best deal they can, and buying this
group coverage for their 12 employees.
Under this amendment, once they con-
tracted with that insurance carrier,
they would have automatically made
that designated decisionmaker deci-
sion. They would have designated that
automatically, that group as being the
designated decisionmaker. They would
have to do nothing. They cannot make
a mistake. It takes no affirmative ac-
tion on their part. That is going to im-
prove the language we have in front of
us.

The other way of doing it, the way
the underlying bill did it, was to talk
about direct participation. Frankly, I
think the language in the bill was pret-
ty good. But I think it needs to be im-
proved. By having the designated deci-
sionmaker, it is a 1ot more clear. What
will happen as a practical matter is
this. As we all know, anybody can sue
anybody. We cannot prevent suits, but
we certainly can discourage them, and
we certainly can provide when suits are
filed against a business, the business
has the ability to get out of that law-
suit very quickly. So by using the con-
cept of the designated decisionmaker,
as a practical matter, if a suit were
brought against a businessperson, if a
lawyer were foolish enough to file that
suit, the business would simply have to
go into court and file a copy of that
designated decisionmaker decision and
would be dismissed from the case. As a
practical matter, this language signifi-
cantly improves the underlying bill
and will make a big difference.

Our amendment does build on the
two bills in front of us, the two bills we
have been talking about and have been
considering, the Frist-Breaux bill and
the underlying bill we have in front of
us today, the McCain-Kennedy bill.
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I believe our amendment would pro-
tect business owners from needless law-
suits as well as protect patients who
rely on employer-sponsored health care
plans for their medical needs. I believe
this amendment brings together the
best of all worlds by providing cer-
tainty, much-needed certainty to em-
ployers, employees, and, yes, to health
care providers. That is something we
desperately need in any patient protec-
tion bill.

Based on the designated decision-
maker concept in the Frist-Breaux-Jef-
fords bill, our amendment would auto-
matically, as I have indicated, remove
liability from small business owners
and shift it to health care providers or
other designated entities. In addition,
our amendment stipulates this des-
ignated decisionmaker must follow
strict actuarial guidelines and be capa-
ble of assuming financial responsibility
for the liability coverage. This means
the designated decisionmaker could
not be a hollow shell, unable to come
up with the money, the assets, to de-
fend against potential lawsuits and fi-
nancial damages and be able to satisfy
those losses. Our language ensures that
the designated decisionmaker cannot
be a straw man, cannot be a sham that
has no ability to pay a patient in the
event a lawsuit is filed and that dam-
ages are in fact awarded.

In creating the designated decision-
maker process, it makes it easier for
employers that provide health insur-
ance coverage to be protected.

We think that is a major step for-
ward for businesses, and especially for
patients.

I say that because the fear of being
sued often becomes so great that em-
ployers simply stop offering health
care coverage. We don’t want that to
happen under this bill. We simply can’t
let that happen. The reality is in this
country that already there are more
than 42 million Americans, including 10
million children, who have no health
care coverage. The last thing we want
to do is add to this number.

Our amendment greatly diminishes
the likelihood that employers will stop
offering health care coverage. Again,
we believe it is the best of both worlds
as it allows patients the ability to sue
the designated decision maker if they
are denied medical benefits to which
they are entitled by their health plans.
But at the same time it protects em-
ployers from unnecessary and costly
lawsuits.

Under our amendment, employees
would have the comfort of certainty
and the comfort of knowing that the
designated decisionmaker is ultimately
responsible for health care decisions
and, therefore, that individual or that
entity bears the liability for a lawsuit.

In another effort to keep employees
insured, our amendment also adds lan-
guage to the underlying McCain-Ken-
nedy bill to limit the liability of busi-
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nesses to self-insure and self-admin-
ister their health care plans. The fact
is that these employers are assuming
additional risk by financing and by ad-
ministering health care coverage to
employees. To that extent, I believe we
must take their unique circumstances
into comnsideration. This amendment
does that.

Ultimately, our objective is to en-
courage employers to offer and to con-
tinue to offer their employees health
care coverage. We don’t want to dis-
courage them out of fear that they will
be sued.

The reality is that these self-insured
and self-administered plans are doing
some very good things for their em-
ployees. We want them to continue to
do these good things. Our amendment
will help them keep their employees,
their families, and their children in-
sured. That is what the Patients’ Bill
of Rights should be all about.

Further, our amendment improves
the original Frist language by making
very clear exactly who is liable. The
amendment leaves no room for ambi-
guity because it would not allow the
designated decisionmaker to be broken
into sub-decisionmakers. One, and only
one, entity would be the sole bearer of
liability. We think that is an improve-
ment.

Finally, our language would strike
vague and ambiguous language in the
underlying McCain-Kennedy bill that is
of great concern to employers. This
language is a catch-all section of the
bill that could open employers to a
flood of lawsuits simply because of the
imprecise nature of the language.

Let me read the exact language cur-
rently in the Kennedy-McCain bill in
regard to the cause of action relating
to provisions of health benefits. There
is the (ii) section. This is what is in the
underlying bill:

Or otherwise fails to exercise ordinary care
in the performance of the duty under the
terms and conditions of the plan with re-
spect to the participant or beneficiary.

We believe this language is simply
too vague. We eliminate it in regard to
businesses and their potential liability.

This language that I just quoted cre-
ates an explicit cause of action. This
means employers could be the subject
of lawsuits that none of us currently
has any way to anticipate. The lan-
guage is broad. It is too broad as cur-
rently drafted. Our amendment would
completely remove this section.

Finally, I think we must recognize
what this amendment does, but also we
need to be very clear about what it
does not do. Does this amendment
solve every problem with this bill? The
answer is that it does not. It does what
we have said it does. It deals with the
heart of the liability problem in regard
to businesses, but it does not solve all
the problems.

I think it is important for us to have
truth-in-labeling with this amendment.
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It is a good amendment. It is a
probusiness amendment. It is an
amendment that will encourage busi-
ness men and women to do what we
want them to do, which is good public
policy, to insure their employees. It
will give them important protections.
It will give them more assurances.

That is why we ought to pass this
amendment. It is a significant im-
provement over the underlying bill
that is in front of us.

But it does not solve all the prob-
lems. It only deals with a portion of
the pie. It does not deal with the caps
issue. It does not deal with where the
lawsuits should be brought and the
issue of whether they should be
brought exclusively in the Federal
court or in the State court. It does not
deal with the class action question,
about which I am very concerned. And
I know my friend from Tennessee has
been working on this issue as well. It
does not deal with the class action
issue. I intend to have an amendment
later today or tomorrow in regard to
the class action issue.

We want to say what it does. It helps
businesses do the right thing. It en-
courages people to continue to insure
their employees. But there are many
things it does not do.

I would be more than happy to yield
to my colleague.

Mr. GREGG. Madam President, I ap-
preciate the Senator’s effort. I haven’t
had a chance to digest all of it. I under-
stand the intent and the thrust as de-
scribed by the Senator from Ohio,
which I think is appropriate and good.

As I look at the first section, I am
wondering. It appears to me that under
the definition section it draws union
plans in, and they are being given a
special status which is really higher
than a self-employed plan is given. I
am wondering why union plans are sud-
denly being raised to a special status
under the amendment.

Mr. DEWINE. I would be more than
happy to answer the question.

In the original language that we have
been negotiating for the last few days,
we could not figure out any way to
really help the roughly 6 percent of
businesses that self-insure and self-ad-
minister.

My colleague Senator LINCOLN has
brought to our attention and busi-
nesses have brought to our attention
the fact that this amendment as origi-
nally written really did not help those
6 percent. Why? Why originally didn’t
it help? The basic problem is they do
make medical decisions. They are real-
ly effectively operating as their own
HMO.

We thought about how to protect
them and give them some help while at
the same time preserving their employ-
ees’ rights to sue just as everybody else
has. We came up with a compromise.
My colleague Senator LINCOLN may
want to get involved in this and ex-
plain it a little bit. But basically it
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says for those self-insured, self-admin-
istered plans, we carve out a special ex-
emption for them because of the spe-
cial status. We say they are excluded
and exempted from lawsuits brought in
the Federal court on the nonmedical
decisions based on the contract deci-
sions. That is a break they are getting.
We think it can be justified by what
they do because we want to encourage
them to continue to do what they do.

Why is the other group that you have
mentioned included? They are included
because they operate basically the
same way the self-insured, self-admin-
istered businesses do. They basically
take the risk. They basically make the
medical decisions.

I appreciate the question, but I would
disagree with my colleague the way he
has categorized it. This is no special
break for unions. This is treating peo-
ple who operate the same way the same
way in the language. I cannot come up
with any way to justify carving them
out and not giving them the exception
because they are operating under the
same principles that they are basically
self-insured and are basically making
the medical decisions, and doing it the
same way.

So when you compare apples to ap-
ples, you ought to treat them the
same. That is why we did it. We think
it is justified. We think it makes sense.
The option, candidly, would be not to
give the 6 percent of businesses this
break, not to give them the encourage-
ment to try to get them to continue to
do what they are doing. But we came
to the conclusion that we should try to
help them. We are not helping them
immensely, but we are helping them.

Mr. GREGG. If the concept here is to
treat everybody in the basket the
same, then you have not necessarily
done it, because union plans do use
third-party administrators and there-
fore can designate, and a single-em-
ployer plan would therefore be more
identifiable with the union plan. Yet,
under your proposal, the single-em-
ployer plan basically is still liable. And
that is 56 million people, by the way.
Fifty-six million people fall into that
category.

So you have exempted out the Wal-
Marts of the world, maybe, that allow
people to go out and get their health
care, and then they come back and get
their approval. And that exemption
makes sense, but that exemption is not
consistent with what unions do. So
don’t come here and represent to this
Senate that it is because it is not. You
have raised the unions to a brand new
level of independent liability protec-
tion. So please do not make that rep-
resentation.

Mr. DEWINE. I will reclaim my time.
I thank my colleague for his com-
ments.

The intention of the language is to
treat people equally. If a union does in
fact make the medical decisions and if
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they are operating in the same way
that the Wal-Marts of the world are,
they ought to be treated the same way.
If they are not operating the same way,
then they should not be treated the
same.

Ms. SNOWE. Will the Senator yield?

Mr. DEWINE. Yes.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Ms. SNOWE. The Senator from Ohio
is exactly correct. We are treating all
employers the same. In this instance,
in this particular category, it is those
employers who do not have a des-
ignated decisionmaker. That is the in-
tent of this particular provision: To
treat them equally so they are not sub-
jected to liability when it comes to
contractual matters, whereas other
employers are not who contract with
insurance companies and have a des-
ignated decisionmaker. That is what
the intent is of this legislation. It is to
treat them all equally and to draw that
bright line.

We could say, let’s not address the
self-insured and self-administered pro-
grams. I do not think that is fair either
because, obviously, they have a dif-
ferent kind of program, and we want to
encourage that. We commend them for
the kind of benefits they are providing
their employees. They happen to be
large employers, and they want to de-
sign their own internal program. But
we don’t want to subject them to liti-
gation to which other employers are
not going to be subjected. So that is
the reason for the intent of this par-
ticular provision that happens to in-
clude union plans that are designed
similarly.

Mr. FRIST. Will the Senator yield?

Mr. DEWINE. I am more than happy
to yield to the Senator from Tennessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. This is an important
point, and therefore I think the col-
loquy is important so we can address
it.

We have just seen the language for
the first time a few minutes ago. The
way I understand it, we have about 170
million people out there we are talking
about in an employer-sponsored plan.
There are about 6 million people who
are in what are called self-insured, self-
administered plans. Over the last 2 to 3
years, as we have tried to figure out
how to treat these 6 million people in a
fair way, we have struggled because it
is hard. We have produced the des-
ignated-decision-maker model—which I
am a great believer in; and I believe
most people in this body, if they step
back and look at it, are great believers
in—but what you have in your bill is
you have carved out those 6 million
people and addressed the issue directly,
but in addition to that, you carve out
the unions.

The argument that was made is that
the unions are self-insured, self-admin-
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istered plans like the other 6 million;
that these are union plans, and there-
fore they should be treated the same as
self-insured, self-administered plans.

I think the Senator from New Hamp-
shire and I would argue that the unions
should not be carved out as well be-
cause—while a few may be self-insured
and self-administered—the majority of
the union plans are not self-insured
and self-administered. Therefore, why
are you giving this privileged position
to the unions that are not self-insured
and self-administered like the 6 million
whom you targeted initially? That is
the question I think the Senator from
New Hampshire and I wish to ask you,
because we like very much more the
designated-decision-maker model.

I guess the question is, Are you con-
tending that the union plans that you
carved out are self-insured and self-ad-
ministered plans?

Mr. DEWINE. If I could reclaim my
time to answer the question.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. I can tell you what the
intent was. And, as you know, we have
been drafting the language, and it has
been going on and on. I can only tell
you what the intent was.

I am more than happy to take a
minute and look at that language
again with your comments in mind.

The intent was to treat people who
operated one way equally. In regard to
unions, the intent was we would cover
union plans that were the same as the
Wal-Marts of the world which are self-
insured and self-administered. That
was the intent. It was not the intent to
go one inch beyond that or to cover one
group or one plan beyond that.

I will bluntly say, if the language in
here is not consistent with that intent,
we need to go back to the drawing
board and look at the language. That
was the intent of the four or five of us
who were working on this issue. That
was the specific intent, and that was
the instruction that was given to staff.

If the lawyers did not come back
with that language, and I did not catch
it when I read it, I apologize, and we
will look at that. But it is going to
take us a few minutes to get the lan-
guage out.

My understanding of what my col-
league has said is that if a union does
in fact operate a plan, and they are in
fact self-insured and self-administered,
he believes they should be treated the
same way; anybody who runs a plan
with those two qualifications should be
treated the same way. Is my under-
standing correct?

Mr. FRIST. We have to be very care-
ful.

Mr. DEWINE. If those are the facts.

Mr. FRIST. We have to be very care-
ful whom we carve out. And then what-
ever definition we use for the carve-
out, we need to apply consistency to it.

Mr. DEWINE. I agree.
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Mr. FRIST. I believe we should go
back and look at the way the bill is
written.

Mr. DEWINE. Let me suggest we take
a look at that as we continue this de-
bate. We have a little time to debate.
Let us look at the language.

I again want to reiterate something,
though. And I do not want any of my
colleagues who are watching this back
in their office or who are in this Cham-
ber to misunderstand this. This is a
limited carve-out. This is not a huge
carve-out.

Basically, what this carve-out says
is, because of the unique situation of
the self-insured, self-administered
plans, we are going to exempt them
from lawsuits, based on contract, in
Federal court—they are not going to be
exempt from other lawsuits and in
State courts, and based on medical de-
cisions. So it is a limited carve-out. I
do not want anybody who is watching
this debate to think this is some huge
carve-out. It is a carve-out on a limited
basis. Our intent was to treat people
equally who were in that unique cir-
cumstance.

I know my colleague from Tennessee
has been wrestling with this for a cou-
ple years: How do you deal with these
folks who have this unique problem?

I say to my colleague from New
Hampshire, this may not be perfect,
but we think it improves the status
quo. That is sort of what we are about
today: Trying to improve the status
quo.

Mr. GREGG. Will the Senator yield?

Mr. DEWINE. No, I will not yield yet.

We have had criticism of this amend-
ment from people who say it does not
solve all the problems. I came to this
Chamber and said, no, it does not solve
all the problems, but we are trying.
And we are trying with this amend-
ment. If we can improve the amend-
ment, and if we can get the language
more precise that does it, I will be
more than happy to do it.

Yes, I yield to my colleague.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. I think the language, as
presently drafted, is in your defini-
tional section of the amendment where
you find ‘“(ii) (IT).” It says:

a group health plan that is maintained by
one or more employers or employee organi-
zations described in [this section].

That essentially encompasses all
union plans. Very few union plans do
not use a third-party administrator,
very few. So I think you want to tight-
en up that definition to make it clear
that you are applying it to the self-in-
sured, self-funded, self-administered
plans, and then you would be picking
up the same people that you are pick-
ing up under the Wal-Mart exception.

Mr. DEWINE. Reclaiming my time,
that was our intent. If that is not re-
flected in the language, we will change
the language.
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I yield to my colleague from Maine.

Ms. SNOWE. The Senator from Ohio
is making exactly the correct point.
This particular provision was intended
for those insurers, self-insured and self-
administered plans, that obviously do
not have a designated decisionmaker. I
should further emphasize, all employ-
ers are treated equally when it comes
to the idea that they participate in
medical decisions on behalf of their
employees. They are all treated the
same. This particular area of the legis-
lation is with respect to contractual
decisions. We are attempting to craft
out for self-administered, self-insured
plans, and that includes union health
plans that conform to that particular
organization, that they would not be
subjected to litigation that other em-
ployers would not be subjected to be-
cause they had designated decision-
makers.

We know self-insured, self-adminis-
tered plans do not have designated de-
cisionmakers. So we did not want to
expose them to that kind of litigation
in this particular section that delin-
eates the causes of action. We were try-
ing to treat all of the employers equal-
ly.

Mr. DEWINE. Madam President, I re-
claim my time.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. DEWINE. Madam President, we
have stated our intent. I think we
ought to get about our business and
come up with the language to do that,
some possible language that we could
use. It is always dangerous to try to
draft language on the fly on the Senate
floor.

I will at least throw this out for pos-
sible discussion. We could add ‘‘to the
extent the Taft-Hartley Plan Act as
self-insured, self-administered plans,”
something to that effect of basically
qualifying so that you would get down
to whatever the number is—I don’t
know what the number is—that are
self-insured and self-administered. We
certainly could do that. There is no
reason that cannot be done.

Mr. GREGG. Is the Senator sug-
gesting that additional definition? Is
the Senator suggesting that definition,
that expansion of the definition, that
expanded language be placed on the
definition section?

Mr. DEWINE. We could do it that
way. If the Senator has a suggestion of
how better to do it, I would be more
than happy to take the suggestion.

Mr. GREGG. That may well resolve
the problem.

Mr. BREAUX. Will the Senator yield
for a question?

Mr. DEWINE. I yield to my colleague
from Louisiana.

Mr. BREAUX. I ask the Senator from
Ohio, I think the discussion has been
very helpful. Two points are important
to have on the record. A self-insured
and self-administered plan by this

June 28, 2001

amendment would not relieve them-
selves of being subject to litigation for
decisions made based on medical neces-
sity under the Patients’ Bill of Rights
bill we are adopting.

Mr. DEWINE. The Senator is abso-
lutely correct. We believe the language
does reflect that, but that is clearly
the intent.

Mr. BREAUX. If the Senator would
further yield, the point made by the
Senator from New Hampshire is abso-
lutely correct in the sense that on page
3 of the Senator’s amendment, line 18,
when he talked about that group
health plan—basically the Taft-Hartley
group health plans, as I understand it—
you didn’t have that limitation of
those that would also be self-insured
and self-administered. I think if you
added that to that definition, you
would correct the problem. I think it
would be in keeping with what the Sen-
ator wants to do and certainly some-
thing I could support.

Mr. DEWINE. I appreciate my col-
league’s comments. I think they are
well taken. We will get about the busi-
ness of dealing with that. The point is
very well taken.

I yield the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from Ten-
nessee.

Mr. FRIST. Madam President, I yield
myself approximately 15 minutes on
the opposition time for the time being.

The PRESIDING OFFICER. The Sen-
ator from Maine has 7 minutes remain-
ing in her time on the proponent’s side.

Mr. FRIST. Madam President, is this
4 hours evenly divided?

The PRESIDING OFFICER. There
are four 1-hour segments. The Senator
from Tennessee controls 1 hour of the
4-hour time. The Senator from Maine
controls 1 hour. She has 7 minutes re-
maining on her hour. The Senator from
New Hampshire controls 1 hour, and
the Senator from Massachusetts con-
trols 1 hour.

Mr. FRIST. Madam President, I ask
unanimous consent that for the first
hour, it be equally divided so we can
continue the debate for those in opposi-
tion.

Mr. REID. Madam President, I am
sorry. What was that request?

Mr. FRIST. For the first hour of the
debate, which we are about, I guess, 20
or 30 minutes into, the opposition has
not had the opportunity to speak. I was
saying for the first hour, in which
about 256 minutes has been used, if we
can have 30 minutes on either side.

The PRESIDING OFFICER. The de-
bate has already consumed 53 minutes
on the proponent’s side controlled by
the Senator from Maine.

Mr. REID. The Senator from Ten-
nessee has an hour. He can use it any
way he wants.

Mr. FRIST. Madam President, I un-
derstand I have an hour on my side. I
will use time off our side at this junc-
ture. I yield myself such time as nec-
essary.
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The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. Madam President, first of
all, let me put perspective on this be-
cause we have had the amendment in-
troduced, and there are basically three
points I want to make.

No. 1, I applaud the Senator from
Ohio and the Senator from Maine be-
cause they have, for the first time in
the debate, addressed this issue of
suing employers—this issue of who is
responsible, who gets sued, if there is
harm or injury or cause of action. As
one can tell from their earlier discus-
sion, there has been a lot of debate in
struggling with how best to address
who you sue and when you sue them
and what entity. There is not very
much certainty out there. Do you sue
the plan? Do you sue the employer? Do
you sue the agent of the plan? Do you
sue the physician or the hospital when
there has been harm or injury?

In the McCain-Edwards-Kennedy bill,
there are exclusions for the physician
and the hospital. However, the argu-
ment and the debate over the last 4 or
5 days has made it clear that you can
sue the employers if they directly par-
ticipate. And what has now been
brought to the floor in a very positive
way, I believe, is this concept of giving
certainty to all that through a model
that is called the designated-decision-
maker.

Really all that means is that since
somebody is going to be sued—and the
way it is designed now, you don’t know
who it is; that doesn’t give anybody
certainty—the easiest thing to do is for
an employer to walk away. It might be
me that is sued. It might be the entity
that is administering my plan. It
might be an agent of that plan. That is
so confusing and puts so much risk out
there, and you never know whether you
are at risk or not, or somebody else, or
who the lawyers will be going after.
The designated-decision-maker says:
We are going to all get in a room and
say there is one entity responsible. If
there is a lawsuit, you are going to go
after that entity. That entity has to
bear the risk, and also whatever value
there is for that risk will have to be ei-
ther purchased or sold. That gives cer-
tainty to the overall liability issue.

The second point—I will come back
to this—that is very positive in the un-
derlying amendment is this broad
cause of action which is being struck
from the underlying bill. That is where
the underlying bill, when you go to the
Federal level in the underlying bill,
there is a cause of action called ‘‘duty
under the plan.” Unfortunately, if you
leave that cause of action in there, it
sweeps in all sorts of things, whether it
is the HIPAA regulations or the
COBRA regulations, and all of a sudden
for those sort of indications, you don’t
have just compensation, but you are
exposed to these unlimited lawsuits
out there. So it is very positive, in the
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amendment that has been put on the
floor by the Senators from Maine and
Ohio, to take that cause of action out
of the underlying bill.

The third point is that the Senator
from Ohio made the point that this is
not the answer to liability. Liability
involves exhaustion of appeals. And we
have an amendment pending on the
floor addressing whether there should
be caps; and that entire debate, once
you get to courts, whether it is non-
economic damages or punitive dam-
ages, involves whether you to go Fed-
eral court or State court and then this
whole idea of who do you sue. Can the
employer be sued? And that last point
is what the designated decisionmaker
selectively looks at, that sliver of the
pie of liability.

So far in the debate, over the last 4
or 5 days, we have not addressed Fed-
eral versus State jurisdiction, whether
or not there are caps, full and comple-
tion exhaustion, or should there be
class action suits. The Senator from
Ohio made that point. It is critically
important to address. If you read the
press on this, this decision-maker
model will take care of the liability.
But it does not answer the questions on
the part of myself and many others.

The history of the designated-deci-
sion-maker model is interesting as
well. It is in the Frist-Breaux-Jeffords
bill. The amendment on the floor is
very similar to what is in the Frist-
Breaux-Jeffords bill in that you give
certainty; you have to name an entity
to be the designated-decision-maker.
That is who you sue. The Frist-Breaux-
Jeffords bill based that on what al-
ready passed the Senate about a year
and a half ago. A designated-decision-
maker amendment passed this body.
That amendment came from the con-
ference last year, where you had Demo-
crats and Republicans sitting around a
table addressing how to come up with a
system that best addresses this prob-
lem of having employers being sued out
here when you really want to go after
HMOs. How do you delink employers
versus HMOs?

Basically, you make one entity re-
sponsible. It could be the employer, if
they meet certain financial criteria; it
could be the HMO; or the HMO might
contract with another entity. But
somebody has the risk. They have to
have the financial wherewithal that
equals that risk or the potential of
that risk. So I love the designated-de-
cision-maker model. It is clearly need-
ed and necessary.

Let me take a minute. We keep draw-
ing references to the Frist-Breaux-Jef-
fords bill and the way that worked, be-
cause whether or not I can actually end
up supporting the amendment of the
Senators from Maine and Ohio really
depends on how close in my own mind
we get to the underlying model that is
in the Frist-Breaux-Jeffords bill. I be-
lieve that gives the most certainty—
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certainty to the employer and also cer-
tainty to the employee, at both levels.

The way that process works is there
is an internal and external appeals
process. Under the Frist-Breaux-Jef-
fords bill, you can’t opt out of that and
go directly to the court as you can in
the McCain-Edwards-Kennedy bill. We
are trying to fix that through another
bill.

In the Frist bill, once you go through
the internal and external appeals and
you go to court, you are going to end
up going to Federal court. If there is a
lawsuit in advance, prospectively—not
after the fact—a designated-decision-
maker has been identified. If there is a
lawsuit, there is no question of wheth-
er you sue the employer or the HMO or
the agent of the plan or the hospital or
the doctor. Indeed, you sue one person.
There is no choice. It is the designated-
decision-maker. That is decided in ad-
vance.

The Snowe-DeWine amendment takes
that concept. Again, I think it is the
right way. I think most people would
agree that is the most appropriate way
to address this issue of employer liabil-
ity. But what they have done is given a
choice, from direct participation, of
the decision-maker model. To me—and
I will have to be honest—that leads to
some sort of uncertainty because in-
stead of having real certainty in the
employer’s mind and employee’s mind,
the beneficiary of the plan, that there
is one person, and you know in advance
a year before, 6 months before, that
they have the responsibility, and some-
body has paid for it. Instead of having
that certainty, you introduce more
choice. Again, are they directly par-
ticipating? Are they in the decision-
maker model? The debate we just
heard—are they a self-insured, self-ad-
ministered plan which is carved out of
the Federal cause of action, or are they
a union plan? We just heard that de-
bate. Some are self-insured. Some are
not. Why carve unions out there? We
will look at that particular language.
All of that uncertainty is avoided with
the designated-decision-maker model.

Now, that second point that I have
already mentioned, which is very posi-
tive in this bill—probably more posi-
tive, I believe, in the amendment intro-
duced by the Senators from Maine and
Ohio, is the part of their amendment
which deletes the provision in the un-
derlying McCain-Edwards-Kennedy bill
that would allow lawsuits against em-
ployers and insurers for unspecified
failures—and I quote from the bill—‘‘in
the performance of the duty under the
terms and conditions of the plan.”

That is the language which is going
to be deleted. That is important be-
cause if you don’t take that out of the
underlying bill, employers will still be
highly vulnerable to lawsuits based on
alleged failures in the whole realm of
administrative duties. That could be
under HIPAA, the Health Insurance
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Portability and Accountability Act,
which we passed in this body several
years ago, and COBRA, whereby em-
ployers are not allowed to delegate ad-
ministrative duties, under those laws,
to anyone else, by law. You can’t. So
the liability for those administrative
duties, because you can’t delegate,
would fall on the employer, thus allow-
ing the employer to be sued. So that is
very positive, I think. It was addressed
directly in the amendment, and I com-
mend them for that.

Third is that we need to understand
throughout this debate, as we hope-
fully can refine this amendment and
pass it if we can resolve some of the
specific issues in the language. We need
to be crystal clear again that address-
ing the designated-decision-maker ad-
dresses the employer aspect of liability
but does not address the many other
factors of liability, which I think we
have a responsibility to address on this
floor, since this bill never went
through committee and, in truth, we
are marking up and writing this bill for
the first time on the floor. We need to
talk about Federal versus State courts,
class action suits, whether or not there
should be caps in a noneconomic dam-
age or should there be punitive dam-
ages. All of those other issues have not
yet been addressed. Now I am quite
pleased we are addressing the des-
ignated-decision-maker aspect of em-
ployers being sued.

Several quick examples. There need
to be clear and effective limits, I be-
lieve, on class action lawsuits. There
need to be firm requirements that we
fully exhaust internal and external re-
views before initiating any lawsuits.
There are a lot of broad exceptions. We
talked about some of them as the
Thompson amendment was on the
floor; we have addressed it. We have to
have complete exhaustion as we go
through.

Second, if an independent external
medical reviewer, who is a doctor,
which is in the Frist-Breaux-Jeffords
plan, as well as in the McCain-Ed-
wards-Kennedy plan, upholds the plan’s
denial, then the plan should not be sub-
ject to liability. We need to discuss
that on the floor. In the underlying
McCain-Edwards-Kennedy bill, a pa-
tient can still sue, even though that
independent medical reviewer, a physi-
cian with age-appropriate expertise,
has decided that the plan made the
right decision in internal and external
appeals and the physician says every-
thing was right going through. I be-
lieve the Frist-Breaux-Jeffords bill
says, no, you can sue for care, injunc-
tive relief, but not for extraordinary
rewards. That has to be addressed.

Also, the wunderlying McCain-Ed-
wards-Kennedy bill would allow the
independent reviewer to ‘‘modify’—I
believe that is the word used—the
plan’s denial. And this is just as a phy-
sician. What it means is that in a paper
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review you never see the patient. You
read records and hope they are com-
plete, and the reviewer is going to have
the opportunity to maybe do thousands
of these, maybe hundreds, maybe 10. I
don’t know. I was with a doctor a few
minutes ago who has done thousands of
these reviews.

The point is that you never see the
patient. You never get the subtleties of
clinical diagnosis, which all of us know
is science, but there is also art to it.
You are asking somebody to look at
this paper and review it and say, yes, it
was right or, no, it was wrong.

With the information written on that
paper, you are allowed to come in and
modify the treatment of that patient. I
can say as a physician the fact that
based on that paper review, a reviewer
could require that the plan cover treat-
ment that neither the treating physi-
cian nor the plan ever contemplated or
ever recommended, this reviewer who
maybe over the telephone is reading it,
is going to be able to modify it bothers
me.

It bothers me because it becomes
binding, and we all know it becomes
binding. When it becomes binding and
you have not had that direct experien-
tial observation, to me it is not right.
It needs to be corrected.

I will give another example: The em-
ployer in the plan would be subject to
simultaneous litigation in Federal and
State court. Again, speaking to the un-
derlying bill, we have to address that
because we all know when we have law-
suits which result in—take a $120 mil-
lion damage award such as there was 2
yvears ago. A $120 million award is a
large award. Some will say it is too
much; some will say it is too little. But
a $120 million damage award results in
total premiums being paid for about
55,000 enrollees on average.

I do not want to correlate the two,
but $120 million is a lot of money, and,
at least in my mind, I come back to the
uninsured and the number of enrollees
who could go out and buy insurance.

We need to be careful about encour-
aging shopping between the Federal
courts and State courts, and once you
get to the State courts, from State to
State. Maybe tomorrow, Saturday,
Sunday, or Monday we will come back
to that and talk about it. Clearly, if
you are an attorney, for a single event,
you have multiple causes of action, you
can question that, but in addition to
that, you have multiple venues: the
Federal court, the State court, or from
State to State to State. That is our in-
terpretation. That is our attorneys’ in-
terpretation. It has to be fixed.

In closing, I support the designated-
decision-maker model. The Senators
from Maine and Ohio are to be con-
gratulated for the first time in this
Chamber addressing in a sophisticated,
appropriate way how to clarify the un-
certainty about suing employers versus
suing HMOs.
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I support the model. It is in the un-
derlying Frist-Breaux-Jeffords bill. We
are looking at the language, as we
speak, on the issue of unions and why
they are specifically carved out. That
needs to be addressed. We hope to have
factual information. We will read the
language, and I look forward to work-
ing aggressively with the authors of
this amendment so we can all rally
around it.

Mr. DEWINE. Will the Senator yield?

Mr. FRIST. Yes.

Mr. DEWINE. If I can respond to the
Senator’s comments about why we
crafted the bill, it was to give the em-
ployer a choice as to whether or not
they would go under the designated de-
cisionmaker or under the language of
the other bill, which is direct partici-
pation.

Frankly, I do not think this is a huge
deal. The reality is that the vast ma-
jority of businesses will go under des-
ignated decisionmaker, and, in fact, we
provide in the bill that it is automatic.
That will just happen unless they make
a conscious decision to say: We do not
want to do the designated decision-
maker; we want to go under the direct
participation language.

We are in an unknown area, and I do
not think anyone knows how this is
going to play out entirely in the real
world and what decisions they are
going to make. Some people come up
with some scenarios under which they
would not want to designate someone
as a designated decisionmaker. The
vast majority are. We wanted to pro-
vide this as a fallback position, more
options.

I do not think it is going to make it
more ambiguous or less definite be-
cause we provide automatically it is
going to be designated decisionmaker
unless they make an action and say:
No, we do not want designated deci-
sionmaker; we want to go with our
model because for some reason it works
that way. We can look at the language
and talk about it.

In explanation to our colleague from
Tennessee, that is what our thinking
was. We do not know where the world
is going with this new language, and
we wanted to give as many options to
businesses as we could. That is why we
did it.

Mr. FRIST. Mr. President, I claim
my time.

The PRESIDING OFFICER. The Sen-
ator from Tennessee.

Mr. FRIST. I guess this decision of
certainty—I usually like choice coming
through, and it appeals to me. I am a
50-person convenience store operator
and have three or four convenience
stores in the area, and I have people
barely scraping by, working minimum
wage, but I recognize giving people
some insurance goes a long way. Some
people say it does not matter; you still
have your care. If you have insurance,
you end up getting better care in the



June 28, 2001

United States of America, it gets you
in the door. We talk about the 43 mil-
lion uninsured, and we all care. It both-
ers me in a direct way.

I am that operator and I know I am
going to have to find a designated-deci-
sion-maker. That is going to cost
money because it is liability; it is in-
creased liability. I do not know, but if
I have a choice, I am going to say I am
barely scraping by and it is just easier
for me not to play at all. Dealing with
designated-decision-maker, you have
that choice. If that is the case, I fall
back to the direct participation lan-
guage, and the direct participation lan-
guage has all of the other problems.
The pressure of the system is going to
be such because direct participation
does not cost you much, but if you get
sued for $120 million or in 1993 for $89
million or in the year 2000 for $80 mil-
lion. That is real; just one case.

If T am sitting in my convenience
stores and I say designated, this is the
new model created by the U.S. Con-
gress; I am not going to participate in
it; it is too expensive. Thereby I go
back to direct participation, and we
are where we are now.

It is easier to walk away and not give
even those 30 employees insurance out
of fear, out of risk. That is why with
the direct participation model, as long
as everybody plays and everybody is
certain it has prospective certainty for
the employer and employee, people are
not going to drop their insurance.

I will be happy to yield the floor.

Mr. DEWINE. To respond, as envi-
sioned by the Senator’s original bill—
and the Senator from Tennessee is the
one who came up with the language of
the designated decisionmaker and I ap-
plaud him for it because no one has
come up with one better. This is the
model. This language is pretty much
the Frist bill. But in the Senator’s ex-
ample, the designated decisionmaker is
going to automatically—you have this
company that has three or three con-
venience stores; they have who knows
how many employees; they buy insur-
ance. Their designated decisionmaker
is automatically going to be the group
handling the insurance. They will not
have to make a conscious decision at
all. It will just happen. That is the
glory of the way it is written and of the
Senator’s original language, that it is
automatic; it is going to happen. They
are not going to have to look for a des-
ignated decisionmaker.

Under the language of the Senator
from Tennessee, it is going to take care
of itself. That is the strength of it.

Mr. FRIST. May I use 1 minute and
then I will yield on that issue. I want
to respond to that.

Mr. KENNEDY. May I ask a ques-
tion? We have two other cosponsors of
the amendment. They have yet to have
a word.

Mr. FRIST. How much time has been
used by this side?
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The PRESIDING OFFICER. The Sen-
ator from Tennessee has consumed
about 22 minutes.

Mr. FRIST. How much has the other
side used since we have been on the
amendment?

The PRESIDING OFFICER. The
other side has used 53 minutes.

Mr. FRIST. They have used 53 min-
utes, and we have used 22 minutes.

Mr. KENNEDY. How much have we
used?

The PRESIDING OFFICER. The Sen-
ator from Massachusetts has used
none.

Mr. FRIST. I was speaking in opposi-
tion to the amendment.

Mr. KENNEDY. I think the pre-
senters ought to be entitled to what-
ever time they have remaining. I am a
strong believer in that. I would like to
invite our cosponsors to have a word.

The PRESIDING OFFICER. The Sen-
ator from Tennessee still has the floor.

Mr. FRIST. Thank you, Mr. Presi-
dent. A matter of clarification, in
speaking in opposition to the amend-
ment, yielded by Senator GREGG, we
have used how much time?

The PRESIDING OFFICER. Twenty-
three minutes.

Mr. FRIST. Twenty-three minutes
since we have been on the amendment.
Clarification: The proponents have
used how much?

The PRESIDING OFFICER. Fifty-
three minutes.

Mr. FRIST. I will be happy to yield
the floor in a moment. Clarification on
the designated-decision-maker model:
We would not necessarily assume the
insurance company is the designated-
decision-maker. You would have to des-
ignate that, and that is part of our
Frist-Breaux legislation, just to clarify
that.

Ms. SNOWE. Will the Senator yield?

The PRESIDING OFFICER. Who
yields time?

Ms. SNOWE. Will the Senator yield
on that point?

Mr. FRIST. I will be happy to.

Ms. SNOWE. It is important to em-
phasize in this amendment as we have
drafted it includes a provision that
starts out with automatic designation:
That a health insurance issuer shall be
deemed to be a designated decision-
maker for purposes of subparagraph (A)
with respect to participants and bene-
ficiaries of an employer or plan spon-
sor.

That is important to emphasize, and
it automatically occurs so we remove
the ambiguity, extra steps, cost, and so
on, with respect to that particular re-
quirement.

Mr. KENNEDY. I yield such time as
he desires to the Senator from Ne-
braska and then the Senator from Ar-
kansas, two lead sponsors.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mr. NELSON of Nebraska. Mr. Presi-
dent, I thank the Senator from Massa-
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chusetts for the opportunity to speak
to this amendment. There has been a
lot of discussion recently and I think
most people’s heads are swimming
about what a DDM is and what the pur-
pose of this amendment truly is.

The purpose of this amendment is to
make sure, whether you are a plan
sponsor or an employer, if you are self-
insured and self-administered, that you
are treated the same. You have to treat
one and all the same. That is what this
is about. I believe there is some lan-
guage being worked on that probably
will be offered shortly to make it clear
that is exactly what is intended by this
amendment. It does not specifically
carve out one group or another. It
carves out all groups where there are
plan sponsors or employers who are
self-insured and self-administered. All
other employers are in a position to
have a DDM, designated decision-
makers, or they have an insurer which
is a designated decisionmaker.

The whole purpose of this legislation
is to be able to provide additional
rights and opportunities for insurance.
This does it. What it also does is make
sure that employers are not entrapped
in unnecessary litigation and that if
they don’t make decisions about health
care and make decisions about claims,
they are not involved in litigation.

Specifically, this amendment nar-
rows it down to not being brought into
Federal causes of action. It does not
absolve employers or plan sponsors
from any kind of litigation that may
come through State courts.

While it may be difficult to follow
the roadmap, there is one thing that
needs to be clarified and that is, it does
not treat any one group in any special
way. It treats all plan sponsors and all
employers who self-insure and self-ad-
minister, the same way. If they choose
to get a third party administrator,
which becomes a designated decision-
maker, they will be absolved from li-
ability from litigation unless they
somehow participated in the claim-
making process, which they would not
do if they had a designated decision-
maker. This is intended to make sure
we balance the interests of the right of
the individuals, the right of the pa-
tients to sue, with the opportunity for
employers not to be entangled in liti-
gation where they should not be entan-
gled. It also means that in balancing
these interests, there will be fewer
cases of uninsureds, and there will be
fewer employers deciding to get out of
the business of providing health insur-
ance benefits to employees.

We have heard from employer after
employer about their concern—as a
voluntary provider of these benefits,
now suddenly they can be sued. This
makes it clear they will not be sued
and it also makes it clear that those
who are plan sponsors will not also be
sued unless they participate in making
decisions about health care claims.
That is what this is all about.
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I hope this clarifies it for some of my
colleagues on the other side of the aisle
who have raised questions. It is impor-
tant to raise questions and certainly
ask the question whether there is any
special treatment. But if you look at
the language and you look at what is
being done, there is not any special
treatment for one group over another.
The category is the same. If you self-
insure and self-administer you will be
open to some exposure. However, we
will make certain that exposure is lim-
ited when it comes to Federal actions.
That is what this is about.

I yield to my colleague from Arkan-
sas and say before departing, thank
you to my colleagues and cosponsors
from Maine and Ohio. I believe this is
the right way to proceed to improve
this bill.

The PRESIDING OFFICER. The Sen-
ator from Arkansas.

Mrs. LINCOLN. I am the last of four
children and I am the last in this line
of four, and I am delighted to have
waited patiently to rise today and
speak in support of an amendment I am
offering with Senator SNOWE, along
with Senator DEWINE and Senator NEL-
SON, to protect employers from liabil-
ity.

The good Senator from Tennessee,
Dr. FRIST, would certainly join and
agree, as we have taken a good bit of
his designated decisionmaker lan-
guage, that our ultimate goal is to pro-
tect the rights of patients while ensur-
ing that employers who provide health
care are not subject to frivolous law-
suits.

The objective is to those individuals,
the good guys in this bunch, the em-
ployers reaching out and providing the
kind of health care that Americans
need; that we can work within the con-
fines of this bill and within this amend-
ment to ensure they can continue
doing that. That is exactly what we
have attempted to do. I think we have
worked long and hard. I know my col-
leagues and I have worked long and
hard to develop language to do just
that, in working with those employers
who want to provide the much needed
health insurance that Americans want.

Employers that are offering health
insurance are the good guys. We don’t
want to discourage them from offering
health insurance. This amendment pro-
vides the assurance they need to those
offering health insurance, that if they
do not make medical decisions or over-
ride medical decisions, they are not
liable. Again, I know the good Senator
from Tennessee, Dr. FRIST, understands
that in terms of making sure those who
are not making medical decisions are
not going to be held liable.

We have worked hard on the under-
lying bill, as the Presiding Officer
knows, as we have talked in many
press conferences on some of the most
important issues to the American peo-
ple. This Patients’ Bill of Rights is one
of those issues. We have reached out.
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The opponents of the Bipartisan Pa-
tient Protection Act have argued that
the Patients’ Bill of Rights will drive
up health care costs by subjecting em-
ployers to increased liability and frivo-
lous lawsuits, and in turn they argue
rising costs will force employers to
drop health insurance. Our amendment
presents an innovative solution to this
potential dilemma. We have been able
to provide the protection needed by
these individuals who are already out
there doing the right thing.

By allowing these employers to de-
sign this designated decisionmaker, a
term presented from the Breaux-Frist
legislation, to oversee medical care de-
cisions, we remove most large and
small business owners from the threat
of liability. They have that option of
choosing a designated decisionmaker.
We make it possible for employers to
contract with a third party to admin-
ister health benefits and protect them-
selves from unnecessary and crippling
lawsuits. This amendment makes it
crystal clear that employers will not
have to open themselves up to new li-
ability as a result of providing health
insurance to their employees.

When we began discussing the Pa-
tients’ Bill of Rights years ago, we
wanted to ensure that patients would
be able to choose their own physicians
and their medical professionals—not
accountants, not bureaucrats, not in-
surance company executives, but the
medical professionals—would make the
medical decisions. We never, absolutely
never, intended to open employers up
to liability. And we certainly don’t
want to do anything in this bill that
would discourage these employers from
providing health insurance to their em-
ployees.

We are delighted to work out the
clarifying language that Members be-
lieve is needed to assure everyone is
treated fairly.

The amendment I offer today refutes
the charge that the Patients’ Bill of
Rights is a trial lawyers employment
act. Today we make it clear that we
have absolutely no intention of sub-
jecting employers to new liability or
frivolous lawsuits. We want to encour-
age our employers in this country to
provide health care coverage for their
workers.

In 1993 when we began the discussion
of health care, we made it our objective
to get more individuals covered under
health insurance provided by their em-
ployers. We were able to do that. Un-
fortunately, we have more uninsured in
this country today, and we do not want
to exacerbate that problem. We want
to give these employers the comfort
that they need, to feel confident in
keeping that employee insurance avail-
able.

This amendment is our pledge of
good faith to American employers and
business owners that we will protect
their needs as well as the needs of their
employees.

June 28, 2001

I applaud the work of my colleagues.
I have enjoyed working with them. I
appreciate everyone’s patience and en-
durance in this process. We hope to be
very inclusive, to bring others in to
make sure this language is exactly
that: It is giving the protection and the
comfort level to the employers of this
Nation that are doing an excellent job
in providing health care to their em-
ployees.

I also ask unanimous consent that
Senator BAUCUS be added as a cospon-
sor to this amendment, and I yield.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Massachusetts.

Mr. KENNEDY. I yield the Senator
from Michigan 5 minutes.

Ms. STABENOW. Mr. President, I
rise first of all to ask unanimous con-
sent to add my name as a cosponsor to
this amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. STABENOW. Mr. President, I
thank my colleagues on both sides of
the aisle for their hard work and the
innovative language that is put to-
gether in this amendment. For those of
us who are sponsors of the Patients’
Bill of Rights, we have said since the
beginning this was in no way intended
to allow lawsuits to be brought against
employers, this was about making sure
those who make medical decisions were
held accountable for those medical de-
cisions.

As we said so many times on the
floor, it is really about closing a loop-
hole in the law as well. We have indi-
cated over and over again, when you
have only two groups of people in this
country who are not held accountable
for their behavior and their decisions,
one being foreign diplomats, the other
being HMOs, it doesn’t make any sense.
We know this was a loophole that was
created by the outgrowth of HMOs and
development of new ways of managing
health care, and basically the Patients’
Bill of Rights is meant to clarify that
and make sure those who are making
medical decisions are held accountable
for the outcomes of those medical deci-
sions, just as are doctors and nurses
and other medical professionals.

What I think is important about this
amendment is it very clearly states to
each and every employer, large and
small, that in fact we will make sure if
they are not making medical deci-
sions—and in the vast majority of
times an employer is not making a
medical decision—the intent of the Pa-
tients’ Bill of Rights is not to create a
liability for the employer. We have em-
ployers, many in Michigan—hundreds
of thousands of them—who are respon-
sible employers, providing insurance
for their employees. We want to en-
courage and support and salute them
for doing that and make sure nothing
gets in the way of that continuing.

I again thank my colleagues from
both sides of the aisle who have put in
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a tremendous amount of work on this
amendment. There has been a wonder-
ful job done clarifying this. I hope we
have now been able to put to rest what
was unfortunately a common
misperception, something said over and
over again to employers of this coun-
try, that somehow this opens them up
to lawsuit. It never was the intent.
This amendment clarifies that and re-
iterates it.

I hope this will allow us to move for-
ward, to pass this very strong Patient
Protection Act that says to each and
every family: When you have insurance
you can have the confidence, whether
it is in the emergency room or the doc-
tor’s office or the hospital, that you
will have the care available that your
family needs.

I will yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Massachusetts.

Mr. KENNEDY. Mr. President, I yield
myself 3 minutes.

Both the Snowe amendment and the
Frist amendment attempt to protect
lawyers using the designated decision-
maker language. However, the fact
that they use similar names can’t
mask the dramatic differences between
these two amendments. Senator
SNOWE’s amendment helps employers
without hurting patients.

There are two important differences
between the designated decisionmaker
language in the Snowe amendment and
the Frist amendment. Senator SNOWE’s
amendment ensures that the person an
employer designates as responsible and
will be liable for all damages caused by
any wrongful benefit determinations
the patient gets under our bill. This is
exactly what employers want and de-
serve, a clear way under the law to pro-
tect themselves.

The Snowe amendment allows em-
ployers to name an HMO or health in-
surer or plan administrator as their
designated decisionmaker and not have
to worry anymore about being sued.
That is what President Bush wants,
and that is what we want. If employers
give up all control over medical deci-
sions in individual cases such as this,
Senator SNOWE’s language helps guar-
antee employers will not be sued, pe-
riod.

Senator FRIST’s designated decision-
maker language is much weaker. Under
his proposal, the only entity that can
be sued is the designated decision-
maker. While the designated decision-
maker is supposed to have exclusive
authority to make benefit determina-
tions, a court or jury remains free to
find in fact another person or company
influenced the decision that caused the
harm. People who are not designated
decisionmakers may in fact influence
decisions and share liability. But the
Frist language leaves victims no way
to hold these outsiders accountable.
That is because, unlike the amendment
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of Senator SNOWE, the Frist amend-
ment never deems the designated deci-
sionmaker liable for the acts or omis-
sions of other parties who affect ben-
efit determinations. This is the most
critical difference between the two pro-
posals.

The other important difference is
that under Senator SNOWE’s amend-
ment, only employers can name des-
ignated decisionmakers; HMOs cannot.
After all, the entire point of having
designated decisionmakers is to ensure
employers have a clear, easy way to
avoid all possibility of being sued, not
to protect HMOs.

Of course, the effect of allowing
HMOs to have a designated decision-
maker is to enable them to escape li-
ability for part or all of their actions.
Under the Frist-Breaux amendment, if
a judge or jury finds someone in an
HMO harmed a patient and that person
working for the HMO was not a des-
ignated decisionmaker, the HMO es-
capes liability.

I think the amendment is sound. I
think it has been a matter of discus-
sion and debate. I think those of us
who were involved in the development
of the initial legislation sought to
achieve what this amendment does
enormously fairly. It also treats the
various Taft-Hartley aspects equally
with the other parts, so we have equal-
ity for one and equality for the other.

Another important feature of Sen-
ator SNOWE’s amendment is that it pro-
tects employers and Taft-Hartley plans
which self-insure and self-administer
claims. The Frist alternative contained
in S.889 fails to address this issue. The
Taft-Hartley plans have a long history
of providing quality health care for
their members. In their unique struc-
ture, employee advocates comprise half
of the members of the board. The
record shows that this has been an ex-
cellent protection even for bene-
ficiaries who have extraordinary health
care needs. In structuring this legisla-
tion, we wanted to be certain that we
didn’t impose any inappropriate bur-
dens on these plans.

I commend the Senators. They spent
a great deal of time on this amend-
ment. One would think it would be
easy in the drafting of it, but I know
they have been challenged with it. I
commend them for really advancing
this whole issue in a very positive, con-
structive way, a way which really re-
flects what this President has enun-
ciated and a way which we had hoped
to include in our legislation. There was
a significant question about it. Legiti-
mate issues were raised. I think this is
one of the important contributions in
helping move this process. I commend
all those on both sides who were very
much involved in its development.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. Mr. President, I yield
5 minutes.
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The PRESIDING OFFICER. The Sen-
ator from North Carolina.

Mr. EDWARDS. Mr. President, this
amendment is a wonderful example of
what can be done when we work to-
gether to solve problems. The bene-
ficiaries of the work that has been done
by Senators SNOWE, NELSON, DEWINE,
and LINCOLN are not the Members of
the Senate but the people of this coun-
try, the families who need quality
health care, and the employers that
need to be protected from unnecessary
lawsuits and unnecessary litigation.

First, I thank Senator SNOWE for her
leadership. She has taken the lead on
this issue from the beginning. Her
work has been absolutely crucial.

My friend, Mr. DEWINE, the Senator
from Ohio, has also lent tremendous
leadership and expertise to the work on
this effort.

I also thank my colleague seated
near me, Senator NELSON from Ne-
braska, who not only brings great ex-
pertise to this issue both as Governor
and as insurance commissioner of the
State of Nebraska, but he has been dog-
ged in his determination to ensure that
the small employers, particularly, and
employers generally, of America are
protected in this legislation.

This effort could not have been
achieved without his leadership and
without his dogged involvement in this
issue. He has been involved in so many
of the issues with respect to this legis-
lation. He and I have worked together.
He and I and Senator MCCAIN have
worked together. He has been involved
in this patients’ rights protection act
from the very beginning. We thank him
for all of his work and important con-
tribution.

Also, the Senator from Arkansas,
who has expressed a concern about em-
ployers from the very first moment,
and I have talked about this issue. She
cares deeply about patients and deeply
about doctors making medical deci-
sions, having a very well-trained physi-
cian in her own family, that being her
husband. She has firsthand experience
with that. But in addition to that, she
has shown great concern for small em-
ployers and, as has Senator NELSON,
has made it very clear to Senator
McCAIN and myself and Senator KEN-
NEDY that the only way she could sup-
port this legislation is if we did what
was necessary to protect employers.
She has been absolutely crucial in
achieving that goal.

Without the work of Senators LIN-
COLN, NELSON, SNOWE, and DEWINE, the
employers of this country would be in
a different place than they are today. I
think they will be after this amend-
ment is voted on.

They have achieved two very impor-
tant purposes:

No. 1, they have insured that there
are real and meaningful protections for
employers through the designated deci-
sionmaker model which we have al-
ready talked about, which essentially
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means the small employers that we
have talked about are 100-percent pro-
tected. They cannot have liability
under the language of this amendment,
which is crucial. It is a goal and a prin-
ciple that we have all shared from the
beginning but, again, couldn’t have
been done without their work. They
have also managed to do it in a cre-
ative and innovative way that, while
protecting employers, does not leave
the patients and the families high and
dry, which is exactly what needed to be
done.

Honestly, it is a very difficult task,
but they have worked doggedly on this
issue. All of them managed to reach a
bipartisan agreement.

The most important thing from the
perspective of the overall legislation is
that this is another in a series of obsta-
cles about which we have now been
able to reach some consensus.

They have followed sort of one by one
by one, starting with the issue of
scope, which Senator BREAUX, Senator
JEFFORDS, I, and others worked on,
reaching a crucial compromise going to
the issue of independence of medical
panels to make sure that those panels
are, in fact, independent.

We have reached a resolution of that
issue. On the issue of medical neces-
sity, the Presiding Officer from Dela-
ware, along with my friend, the Sen-
ator from Indiana, were crucial in
being able to reach a resolution that
shows proper respect for the sanctity of
the contract and the specific language
of the contract but some flexibility,
where necessary, for the independent
review panel with respect to patients,
keeping in mind the interest of pa-
tients on the one hand, which I know
you care about deeply, and the impor-
tance of the contract in keeping costs
under control.

Without your work and Senator
BAYH’s work, that would not have been
achieved.

The Senator from Tennessee and I, as
we speak, are attempting to finalize an
agreement on the exhaustion of appeal.
Both of us believe, as do most Members
of this body, that it is a sensible thing
to have a patient go through the inter-
nal and external appeal before any case
goes to court. We have tightened up
that language; working together on it.
We know it is important.

The Senator from Tennessee, Mr.
THOMPSON, and I are resolving this
issue of the exhaustion of appeal. All of
us believe that the appeals process is
crucial to getting patients the care
they need.

If this bill works the way Senator
McCAIN and Senator KENNEDY and I be-
lieve it should, the ultimate goal will
be achieved if there were never a law-
suit filed because what would have hap-
pened is the appeals process would have
worked and the patients would have re-
ceived the care they needed. That is
what this is about.
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We want patients to use this appeals
process. The Senator from Tennessee
and I are finalizing an agreement on
exhaustion of administrative remedies.

I also want to thank our colleagues
on this specific amendment because
that is another crucial obstacle. Scope,
independence of the panel, protecting
employers, medical necessity, and ex-
haustion of appeals are crucial issues
in this legislation about which we have
been able to reach consensus.

As I said earlier, the important re-
sult is not what is happening within
this Chamber but that the families of
this country will have more control
over their health care, and we will ac-
tually have a more realistic possibility
of getting the legislation they so des-
perately need passed.

I thank all of my colleagues for all of
their hard work. Without them, this
could not have been achieved.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, let me
begin by saying that this amendment
is moving in the right direction. I be-
lieve, with some of the changes which
we have discussed with the Senator
from Ohio and the Senator from Maine,
that we can make real progress on im-
proving it. Unfortunately, the amend-
ment came late. It is complicated. The
issues involved are considerable. But
before getting into the specifics of the
amendment and how it may or may not
play out in a positive way relative to
producing a quality bill, let me make
the point that this amendment ad-
dresses an important but not a broad
part of the issue.

This amendment doesn’t, for exam-
ple, address some very real and signifi-
cant issues in the area of liability. It
doesn’t address the issues of the 56 mil-
lion people who are in self-insured
plans.

It does not, therefore, solve the over-
all liability question, which if you were
to rate the five issues that I think the
Senator from North Carolina has ap-
propriately highlighted, although I am
not sure he mentioned liability—he
probably wasn’t thinking in those
terms, but he certainly hit the floor if
you put liability on the table—liability
is probably the key issue for a lot of
people in this Chamber.

Issues such as forum shopping, class
action, damages, punitive versus com-
pensatory damages, are major issues
that we still have to address. I think
we recognize that there is still a fair
amount of distance to go in the liabil-
ity area.

But this amendment takes up the
designated decisionmaker language. It
takes a portion of the Frist-Jeffords-
Breaux bill in this area and tries to ba-
sically graft that on to what is the
McCain-Kennedy bill—a good and ap-
propriate attempt, although I must
admit that with just a quick reading of

June 28, 2001

it I think there is going to be some real
confusion on the part of employers be-
tween what they can do as a designated
decisionmaker versus direct participa-
tion. I had hoped that the language
would have a firewall in there. But as
a practical matter, at least the move-
ment is in the right direction to give
some insulation for designated deci-
sionmakers and people who use des-
ignated decisionmakers.

As to the issue of union liability,
there has been a lot of talk around here
about making businesses liable. And
they are liable. Small businesses and
large businesses are all liable—and
making HMOs liable.

If you are a union employee and have
a union plan, and your union tells you
you can’t get some sort of treatment
that you need and should get, unfortu-
nately, the way the bill was originally
drafted, you would not have been able
to sue that union plan, any more than
if you had been employed by a com-
pany, and the company had sponsored
your plan, and you would be able to sue
them or, under this bill, the HMO. But
ironically the unions ended up, under
the original draft, of being completely
taken out of the picture.

The Senator from Ohio and the Sen-
ator from Maine made clear that was
not their intent. I understand they are
going to adjust some language so union
plans, which are in the same basic posi-
tion as those plans which are self-fund-
ed and self-administered, will be the
ones which are taken out of the liabil-
ity picture. That is reasonable. That is
the way it should be. We look forward
to that modification.

Another issue that this bill raised,
which has not been really talked about
at all, is the fact that it basically has
Federal usurpation of what has been a
very traditional State responsibility of
determining the viability of the insur-
ance agency, whether the insurance
agency has adequate financial strength
to cover the projected losses which
may occur. This has been something on
which States have spent a huge
amount of time. It is a real specialty.
It is an art form to look at these insur-
ance companies and determine whether
or not they have the depth and the
ability to cover the costs if they get
hit with a whole series of claims.

I would hate to see the Federal Gov-
ernment step into this arena where the
States have been responsible and sud-
denly take it over. But under this
amendment, as originally drafted, that
would be the case; the Federal Govern-
ment would now basically take all that
responsibility away from the States.

We discussed this with the Senator
from Maine and the Senator from Ohio
and their staffs to try to straighten
this out. They recognize the issue.

I think the Frist model in this area is
the right model. It essentially says:
Where the States have responsibility,
where they are the insurer, then they



June 28, 2001

will have the ability—and retain the
ability—to evaluate the insurer. But
where it is a new Federal cause of ac-
tion, a new Federal event, then the
Federal Government will come in and
do the evaluation. That seems to be a
reasonable bifurcation of responsibility
and will be an improvement if it is ac-
cepted.

I understand language is being devel-
oped which hopefully will be accepted.
That is all very positive, in my opin-
ion.

As I mentioned, this amendment, if
we can get these issues worked out—
and there are one or two other small
ones—becomes a much more positive
event for moving the bill in the right
direction. The question becomes: What
do we have left to do in that we have
taken up a lot of amendments? Unfor-
tunately, we still have a lot of amend-
ments to go. Most of them are in the 1i-
ability area. Some of them are in tan-
gential areas. But I do expect we will
have amendments, as we move into the
evening, which will address such issues
as the small employer who decides to
cash out their employees and what
type of protection they get. Senator
ENZI happens to have that amendment.

There will be amendments dealing
with class action suits. I think Senator
DEWINE actually has an amendment in
that area. There will be amendments
dealing with coverage and liability. I
have an amendment on punitive dam-
ages which essentially says if an em-
ployer lives by the terms of the exter-
nal review, they should not be subject
to punitive damages. There are a vari-
ety in that area. There will be amend-
ments on forum shopping. I think Sen-
ator SPECTER has an amendment in
that area that he may bring forward.

So there are still a fair number of
issues, especially involving the liabil-
ity questions, which have to be re-
solved, after we get past the language
which the Senator from Maine and the
Senator from Ohio have brought for-
ward, which, as I mentioned, I think
with some adjustment—which is major
to the amendment, but which would be
positive; and it appears to be accept-
able to the sponsors—hopefully, will
move the process in a better direction.

At this time I will yield to the Sen-
ator from Wyoming such time as he
may need from my time.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. If the Senator from Wyo-
ming will yield for a brief inquiry of
the Republican manager, it is my un-
derstanding that because of some peo-
ple being at the White House and a con-
ference that is going to be held by the
minority at 3 o’clock, the minority
does not wish to vote until 3:45 or 4
o’clock.

Mr. GREGG. I believe there is still
approximately an hour and a half left
on the amendment. I would hope that
once we reach an agreement, and we

CONGRESSIONAL RECORD—SENATE

have the language from Senator SNOWE
and Senator DEWINE relative to the
issue of coverage for union plans and li-
ability—and State versus Federal re-
sponsibility for reviewing the adequacy
of liability, and there is one other
issue—once we have that language, I
personally would think we could start
yielding back time and go to a vote.

I think it would be hard to get to a
vote before 4 o’clock because of other
commitments. It would be my hope we
could vote at around 4 o’clock on this
amendment.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. ENZI. Mr. President, this bill is
really a strange one for me to be work-
ing on at all. Wyoming has one HMO. It
is owned by some doctors. So far as I
know, there are not any complaints on
it. But there are some basic problems
here that people in Wyoming are ask-
ing about.

Because of Wyoming’s makeup, I usu-
ally talk about small companies, be-
cause under the Federal definition of
500 employees or less,” we do not have
a single company headquartered in Wy-
oming that would be considered ‘‘big
business.” But on this amendment I
have to talk about big business.

I have been hearing from the ac-
countants of a number of these compa-
nies. They are a little bit concerned
about what is going to happen to their
health care. They work for those com-
panies. They can see what the costs are
going to be on their companies. I have
to say that this amendment before us
now does not address the problem. I
would like to think that it did.

I would like to be able to pass this. I
would like to not have to talk about a
big company. There are the
Caterpillers and Motorolas and the
Pitney Bowes and the Hewlett Pack-
ards. There are about a dozen of these
big companies in the United States.
Again, none of them is headquartered
in Wyoming. I am pretty sure that
none of them operates in Wyoming.
But I am still concerned about them
because there are 6 million people who
get their insurance that way.

I would suspect that almost every-
body in this Chamber, with the excep-
tion of my friend from Wyoming, has
one of these big companies in their
State. Six million people are getting
their insurance from these companies.

What we are talking about is having
a designated decisionmaker. It does
sound like baseball season, doesn’t it?

Let me tell you how this insurance
works. Right now they work it in-
house. They are able to keep their ad-
ministrative expenses down to 5 per-
cent. Now they are faced with the pos-
sibility of having liability. These are
the companies that are providing the
Cadillac insurance in this Nation.

I am not aware of complaints of these
companies on their insurance. The in-
surance these people have is far better
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than the plan we have in the Senate.
But they are self-funded, and they are
self-administered. Where they make
their big savings is in self-administra-
tion.

Now we are talking about having a
designated decisionmaker. That means
they are going to shift the administra-
tion to somebody else, which might
still be done at 5 percent, but there is
this new liability factor that goes with
it. The guy that is over here, who is the
designated decisionmaker, is going to
have to charge them for his potential
liability in the decisions that he makes
incorrectly. He will not do that for 5
percent. He will need a lot more be-
cause what he is selling is liability in-
surance. So it is going to drive up the
costs.

I have asked some of these companies
what those costs would be. They have
said that, quite frankly, what they will
have to do is get group plans for their
employees that have less benefits, to
fit in the same cost level that they
have right now, because this little bit
of a liability factor drives up the price
astronomically. So in this particular
provision that is before us, we are not
taking care of the self-insured and the
self-administered.

I do have a proposal that I may offer
after this one is finished, one that will
provide some mechanism for them to
continue to do that, and for those em-
ployees who they have, who are more
concerned about their ability to sue
than they are about the current bene-
fits that they have, would have a
choice. In exchange for that choice,
this company would not have to hire a
designated liability holder because
that is what a designated decision-
maker would be.

For most of the firms that have the
Cadillacs of the industry, most of them
will have to change to a designated de-
cisionmaker. That additional cost will
be considerably more than the 5 per-
cent they are currently paying to han-
dle administration, that 5 percent that
they do partly because they have em-
ployee committees that get involved in
the decisions. And those employee
committees are not going to want to be
sued, so they are going to need some
relief. I am here in the uncomfortable
position of speaking up for the compa-
nies that are in your States, not mine,
to protect the kind of health insurance
they have at the present time and not
drive up the cost, forcing them to go to
a lower benefit plan with a designated
decisionmaker.

This is not the solution. I hope you
will pay attention to the solution when
that amendment comes forward.

Mr. DEWINE. Will the Senator yield
for a moment?

Mr. ENZI. I will yield on the time of
the Senator from Ohio. I was just given
pretty limited time.

The PRESIDING OFFICER (Mrs. LIN-
COLN). Who yields time? The Senator
from Wyoming still has the floor.
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Mr. ENZI. I yield the floor and re-
serve the remainder of my time.

The PRESIDING OFFICER. Who
yields time? The Senator from Maine
has approximately 7 minutes remain-
ing.

Ms. SNOWE. Madam President, we
are awaiting modifications to the un-
derlying amendment. Unless there are
any other speakers on the floor, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. On whose
time?

Ms. SNOWE. I ask unanimous con-
sent that the time not be taken from
either side at this point.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. I object. We have to move
this thing along.

The PRESIDING OFFICER. Objec-
tion is heard.

Ms. SNOWE. I yield the floor.

The PRESIDING OFFICER. The
Chair notes, if no one yields time, time
is charged equally to all sides of the de-
bate.

The PRESIDING OFFICER (Mr. DAY-
TON). The Senator from New York is
recognized.

(The remarks of Mrs. CLINTON per-
taining to the introduction of S. Res.
117 are located in today’s RECORD under
“Submission of Concurrent and Senate
Resolutions.”)

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I ask that
the time be charged equally between
the parties since we still have time left
under the agreement which is before
the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I suggest
the absence of a quorum and ask the
time be charged equally.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GREGG. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. Mr. President, for the
edification of our colleagues, the pro-
jected order of events is that Senator
GRAMM and Senator MCCAIN are going
to offer an amendment which I believe
is agreed to and will require no vote.
We will lay aside the Snowe amend-
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ment, and then Senator ENZI is going
to offer an amendment. We will debate
the Enzi amendment for whatever time
he requires. I am not sure it will be
that long. Then Senator SPECTER will
offer an amendment after laying aside
the pending amendments. We will de-
bate that and then probably go to a
vote on the Specter, Snowe, and Enzi
amendments later this evening—hope-
fully early evening.

Mr. REID. Mr. President, I would like
to speak to the majority leader, but
this sounds fine. It is my under-
standing—I have spoken with the prin-
cipals; I have spoken with Senator
KENNEDY and Senator SNOWE, and that
matter appears to have been worked
out so we can have a satisfactory reso-
lution of that tonight as soon as Sen-
ator FRIST gets back.

Senator FRIST had to leave the Hill
for a minor matter. He has some dental
work that has to be done tonight. We
understand that certainly. It is a valid
reason for leaving.

What the Senator from New Hamp-
shire has suggested is appropriate. We
will go to another McCain amendment
and then the Enzi amendment and then
the Specter amendment.

Mr. GREGG. I think it is a Gramm
amendment actually.

Mr. REID. There is no unanimous
consent request at this time, but I
think what the Senator from New
Hampshire has outlined is appropriate.
I will check with the majority leader.
If he has any problems, I will report
back accordingly.

Mr. GREGG. I suggest the absence of
a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. REID. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. I ask that the Senator
from Alaska be recognized and the
time used not be charged against the
time before the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXPLANATION OF ABSENCE

Mr. MURKOWSKI. Mr. President, I
ask unanimous consent, to be excused
from the voting in the Senate because
there is a wedding in the family that
requires me to travel to Juneau, AK. I
will try to be responsive to the leader-
ship in whatever the calendar turns out
to be. But I wanted to put the Record
on notice of my absence and the reason
for my absence.

I suggest the absence of a quorum.

Mr. REID. As under the previous
order, I ask unanimous consent that
the time be equally charged.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.
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The bill clerk proceeded to call the
roll.

Mr. GREGG. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GREGG. Mr. President, I ask
unanimous consent the Senator from
Wyoming be recognized to offer an
amendment and that we debate that
for up to 30 minutes with the time
equally divided and no second-degree;
that thereafter, we go to an amend-
ment from Senator GRAMM, which I un-
derstand is agreed to, and that debate
will be up to 10 minutes; then we go to
an amendment from Senator SPECTER.

Mr. REID. Reserving the right to ob-
ject, we have been told the Gramm
amendment is substantially agreed to
but one or two other people have to
look at it first. I am sure that will
work out fine.

Mr. GREGG. I didn’t say it was
agreed to; I just said they had 10 min-
utes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is temporarily set
aside, and the Senator from Wyoming
is recognized.

AMENDMENT NO. 840

Mr. ENZI. Mr. President, I call up
amendment No. 840.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Wyoming [Mr. ENZI] pro-
poses an amendment numbered 840.

Mr. ENZI. Mr. President, I ask unani-
mous consent reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To provide immunity to certain

self-insured group health plans that pro-

vide health insurance options)

On page 172, between lines 15 and 16, insert
the following:

SEC. 304. IMMUNITY FROM LIABILITY FOR PROVI-
SION OF INSURANCE OPTIONS.

(a) IN GENERAL.—Section 502 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1132), as amended by section
302, is further amended by adding at the end
the following:

“(p) IMMUNITY FROM LIABILITY FOR PROVI-
SION OF INSURANCE OPTIONS.—

‘(1) IN GENERAL.—No liability shall arise
under subsection (n) with respect to a partic-
ipant or beneficiary against a group health
plan described in paragraph (4) if such plan
offers the participant or beneficiary the cov-
erage option described in paragraph (2).

‘“(2) COVERAGE OPTION.—The coverage op-
tion described in this paragraph is one under
which the group health plan, at the time of
enrollment or as provided for in paragraph
(3), provides the participant or beneficiary
with the option to—

‘“(A) enroll for coverage under a fully in-
sured health plan; or

“(B) receive an individual benefit payment,
in an amount equal to the amount that
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would be contributed on behalf of the partic-
ipant or beneficiary by the plan sponsor for
enrollment in the group health plan (as de-
termined by the plan actuary, including fac-
tors relating to participant or beneficiary’s
age and health status), for use by the partici-
pant or beneficiary in obtaining health in-
surance coverage in the individual market.
¢“(3) TIME OF OFFERING OF OPTION.—The cov-
erage option described in paragraph (2) shall
be offered to a participant or beneficiary—

‘“(A) during the first period in which the
individual is eligible to enroll under the
group health plan; or

‘(B) during any special enrollment period
provided by the group health plan after the
date of enactment of the Patients’ Bill of
Rights Plus Act for purposes of offering such
coverage option.

‘(4) GROUP HEALTH PLAN DESCRIBED.—A
group health plan described in this para-
graph is a group health plan that is self-in-
sured and self-administered prior to the gen-
eral effective date described in section
401(a)(1) of the Bipartisan Patient Protection
Act.”.

(b) AMENDMENTS TO INTERNAL REVENUE
CODE.—

(1) EXCLUSION FROM INCOME.—Section 106 of
the Internal Revenue Code of 1986 (relating
to contributions by employer to accident and
health plans) is amended by adding at the
end the following:

“(d) TREATMENT OF CERTAIN COVERAGE OP-
TION UNDER SELF-INSURED PLANS.—No
amount shall be included in the gross income
of an individual by reason of—

‘(1) the individual’s right to elect a cov-
erage option described in section 502(0)(2) of
the Employee Retirement Income Security
Act of 1974, or

‘(2) the receipt by the individual of an in-
dividual benefit payment described in sec-
tion 502(0)(2)(A) of such Act.”

(2) NONDISCRIMINATION RULES.—Section
105(h) of such Code (relating to self-insured
medical expense reimbursement plans) is
amended by adding at the end the following:

¢(11) TREATMENT OF CERTAIN COVERAGE OP-
TIONS.—If a self-insured medical reimburse-
ment plan offers the coverage option de-
scribed in section 502(0)(2) of the Employee
Retirement Income Security Act of 1974, em-
ployees who elect such option shall be treat-
ed as eligible to benefit under the plan and
the plan shall be treated as benefiting such
employees.”’

Mr. ENZI. Mr. President, we have
spent more than a week debating this
version of a Patients’ Bill of Rights
which would affect the health care cov-
erage of more than 160 million working
families who are currently provided in-
surance by employers on a voluntary
basis. We have specifically debated the
matter of protecting employers from
the new liability in the bill. To that
end, Senators GRAMM and HUTCHISON
offered an amendment that mirrored
the employer protection provision of
Texas law by completely carving it
out. That amendment was unfortu-
nately defeated. So we are still in the
same predicament. We have employers
that are providing health care coverage
that may think twice about doing so if
this bill passes as it currently reads.

Now everyone, including the sponsors
of the bill, acknowledges that this
bill’s stab at an employer protection
from frivolous lawsuits needs to be
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fixed. The Senators are now talking
about how we protect the good actors.
Those are employers that are doing
right by their employees, offering
health coverage but not playing a role
in denying medical care to which their
employees are entitled under the insur-
ance contract.

My hope is that in the course of these
discussions everyone will settle on a
comprehensive liability fix that in-
cludes the designated decisionmaker
model presented in the Frist-Breaux-
Jeffords bill. As many of my colleagues
have said, that certainly seems to do
the job. I agree it certainly seems to.
In fact, I agree that the designated de-
cisionmaker mechanism must be part
of an amendment to successfully re-
solve the problems in the underlying
bill.

However, while the designated deci-
sionmaker model does present itself as
the most reliable proposal for pro-
tecting most employers, there remains
a small segment of the market that
will continue to go unprotected. Iron-
ically, this handful of employer health
plans may represent the best of the
best. These are the plans that we all
should envy. They are plans better
than we have in the Senate. They are
referred to as the self-insured, self-ad-
ministered employer plans. They com-
prise roughly 5 percent of the entire
ERISA market.

Five percent is not a small number
because that is still 6 million people,
but the problem under the Kennedy-
McCain direct participation model and
even a designated decisionmaker model
as we have been debating in the last
few minutes is that these employers
will have to dramatically alter their
health plan because they do the plan
administration in-house. That means
they are participating in everything,
and it means they cannot just des-
ignate their third party administration
or insurance company because they
don’t currently contract with such en-
tities for the purpose of processing
claims. That is the difference between
the self-administered and the fully in-
sured employer plan.

We can reasonably expect the fully
insured employer plan to be able to
designate the final decision on a claim
for benefit because that is generally
how they function now, having the in-
surance company administer the plan,
with the employer participation rang-
ing from full plan design to advocating
for a sick employee. But that is not the
way the self-administered plan oper-
ates. So none of the proposals protects
them.

My fear is that none of the proposals
even preserves that kind of a plan. Let
me explain why that is a problem.
These companies that self-administer
are few and far between, probably a
dozen in the entire United States. But
they are the big companies, the compa-
nies that operate probably in

12329

everybody’s State but mine. Usually I
am the advocate for small businesses
because all of my businesses are small.
There is not a single company
headquartered in Wyoming that would
be considered big business by the Small
Business Administration. This issue
has come to my attention from compa-
nies that participate all over the
United States, and they have brought
me the stories of how it will affect
their plan, what the costs will be. It
does require a fair bit of capital to ad-
minister a health plan and also re-
quires that the employer wants to be
actively involved in the caliber and
range of benefits their employees re-
ceive. They receive more benefits than
almost anyone else. And they want to
design a wide, often unique range of
benefits to suit the specific needs of
their employees. Because the employ-
ers have the in-house resources to do
so, they are actually able to be more
cost-effective in what they provide
than if they provided a fully insured
health plan. They would rather have
the health benefits than the adminis-
tration benefit. It is not that they can
just provide the same benefits cheaper
and more efficiently; they actually
provide a richer benefit package for
less.

The benefits some of these employers

provide include extensive mental
health counseling, on-site wellness
clinics, routine screenings, they in-

clude cancer, osteoporosis, and domes-
tic violence counseling, and the list
goes on. These employers often use em-
ployee review boards to evaluate dis-
puted claims for benefits, which is also
a practice used by a number of em-
ployee union operated health plans.
These are clearly benefits and adminis-
trative practices designed to help em-
ployees get the highest quality health
care available. In fact, these employer
plans are often referred to as the Cad-
illac of plans. As I said before, isn’t it
ironic that these are the health plans
hardest hit by this bill? That doesn’t
make any sense to me. And it clearly
doesn’t make any sense to me to leave
these employers unprotected as we
identify a way to protect employers.

For that reason, the amendment I
offer today is a solution that I think is
reasonable and will force us to ask our-
selves a few tough questions about the
purpose of a Patients’ Bill of Rights.
The amendment would require a self-
insured, self-administered employer to
offer their employees one or both of the
following options, in addition to the
self-administered, self-funded plan, and
thereby gain a ‘‘shield” around that
self-administered plan from the new
cause of action. The logic of this
amendment is to provide employees
with the option of choosing a different
health plan, which would also afford
them access to a cause of action. The
employee chooses if he or she wants
that to be a component of their health
benefit.
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Under the amendment, self-adminis-
tered, self-insured employers would be
required to offer at least one of the fol-
lowing options. The first would be a
fully insured product, under which an
employee could exercise the cause of
action in this bill against the insur-
ance company administering the
health plan; or, the employer would
provide the option of receiving, in the
form of an ‘“‘individual health benefit,”
the amount of their employer’s annual
premium contribution under the self-
administered employer plan. This
would have to be used to buy health
care, which is done in the State regu-
lated individual market. They have the
right to sue.

If an employer offers one or both of
these choices to employees, then the
employer would not be subject to the
new cause of action under the Patients’
Bill of Rights. Any new civil monetary
penalties would apply to these employ-
ers for violations of the act, and the ex-
ternal appeals determination would be
binding on the employer, but enrollees
would not be able to pursue damage
awards against the employer under the
new cause of action. As under the
Frist-Breaux-Jeffords bill, this provi-
sion would not preempt any medical
malpractice action currently available
in state court.

It would not do that. This is very
clear. An employee makes the choice
to either keep the caliber of benefits
under the self-administered plan, or to
choose a plan specifically for the right
to sue. Those employees that choose
the fully insured product will be able
to hold their plan accountable under
the new cause of action. And, those em-
ployees that choose to purchase their
own plan through the ‘individual
health benefit’” are similarly able to
hold their plan accountable under state
law.

The argument has always been that
ERISA is unfair because it ‘‘traps’ em-
ployees in the employer sponsored
plan, affording that option alone,
where damage lawsuits aren’t avail-
able. This proposal solves that di-
lemma without jeopardizing access to
top-notch employer sponsored health
care for those employees. Have any of
you been hearing from the major com-
panies that provide the self-insured,
self-administered employer plan? No,
you have not. They have not been ask-
ing for that right to sue. They like the
range of benefits they have. They like
the personal way it is handled.

The arguments you will hear against
the amendment, I believe, actually
make the case for it. It is very simple.
It will be argued that employees will
never be able to get the rich benefit
packages that their employer’s self-ad-
ministered plan currently provides if
they opt into the individual market by
taking the ‘‘individual benefit,”” and,
while it may be better than the indi-
vidual market under the fully insured
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option, surely it won’t compare to the
self-administered option.

That is absolutely right. If they
spend the same amount of money and
add a liability part to it, you do not
get as much insurance. I am trying to
preserve their insurance, not the right
to sue, by giving them the flexibility.
Any employer that ever had a bad
actor incident in their company would
have all of their people go out into the
individual market under this plan.

This bill would eliminate the best
employer plans out there because we
feel compelled to sue them instead of
making the decision to eliminate self-
administered plans by a lawsuit from
Washington. Why don’t we let the em-
ployees make the choice for them-
selves? Every time a window of choice
comes open they can opt into this
other plan if they think it is a good
way to go.

But I will tell you why the businesses
cannot do what is being mandated
under this bill. If they have to have a
designated decisionmaker, they are
hiring somebody to take the liability
risk. They are not just hiring some-
body to administer the plan. That is
only a b5-percent cost. This will drive
their prices up dramatically if we do
not give this option, and people who
are receiving the best care in the
United States at the present time will
have to settle for something else.

I believe we have made a concerted
effort through the amendment. It is
one we talked about a lot last year in
the Patients’ Bill of Rights conference
committees. We made an attempt to
amend the process, to remedy the prob-
lems of the entire liability section
under the underlying bill, including
protecting employers and including
protecting small employers.

It is not worry about the small ones;
this is worry about the big ones who
are providing the best of the best. I do
not believe we will be doing a good job
unless we include this amendment.

I yield the floor and reserve the re-
mainder of my time.

The PRESIDING OFFICER. If no one
yields time, time will be charged
against both sides.

The Senator from North Carolina.

Mr. EDWARDS. Mr. President, I un-
derstand what my friend from Wyo-
ming is trying to do. We appreciate his
work on this issue. This is a subject
matter that was covered previously by
the Snowe-Nelson-DeWine-Lincoln
amendment on which we reached con-
sensus on the floor a few hours ago.
That amendment was specifically de-
signed to strike the proper balance be-
tween protecting employers on the one
hand and making sure we also pro-
tected the rights of employees. So this
is an issue that has already been cov-
ered, about which there has already
been great discussion, work, and com-
promise across party lines, Democrats
and Republicans, and about which we
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are soon to have a vote. It is an issue
about which we already have con-
sensus. We have widespread support for
that consensus.

The reason for that widespread sup-
port is we have protected employers
while at the same time kept alive the
rights of employees and patients. We
have struck in a very creative way a
solution to that problem.

This specific amendment has at least
two major problems. No. 1, what it does
is take away the rights of employees,
patients, and families, to hold anybody
accountable if one of two things oc-
curs. The problem with that concept is
that it is in violation of the President’s
principle, which we have talked about
at great length on the floor of the Sen-
ate, which is that employers be pro-
tected but that somebody be held ac-
countable if the employee, the patient,
is injured as a result of a medically re-
viewable decision. The President spe-
cifically said that in his principle.
That principle is completely complied
with in the Snowe-DeWine-Nelson
amendment because in that amend-
ment we create a situation where we
protect the employees right to recover
if, in fact, they are injured by a medi-
cally reviewable decision, while at the
same time providing protection for em-
ployers. So that is the reason that con-
sensus was reached. That is the reason
both Democrats and Republicans sup-
port it across party lines, and that con-
sensus is consistent with the Presi-
dent’s principle.

This is an issue about which we have
already talked and an issue about
which we have reached some agree-
ment.

In addition to that, there are at least
two other problems with this specific
amendment.

No. 1, it provides the employees with
a false option. It says for self-insured,
self-administered plans, if either of two
things occurs, the employee, the fam-
ily, and the patient lose their right to
hold anybody accountable. One of those
options is that they go out, get a
voucher, and buy their own health in-
surance. But there is absolutely no re-
quirement that the voucher be ade-
quate to buy quality health insurance
plans.

Second, they may provide a com-
parable plan. But there is nothing to
require that the benefits of that plan
be equal to the benefits the employee
would otherwise have.

The bottom line is there are no pro-
tections that require that under these
options the employee or the patient
end up with the same quality health
care plan. In many regards, it is a false
option that is being provided to them.

Another fundamental problem is that
there is a provision in the amend-
ment—this is the B-1 exclusion from
income—which says section 106 of the
Internal Revenue Code of 1986 is
amended by adding at the end the fol-
lowing. Of course, an amendment to
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the Internal Revenue Code creates a
blue slip problem. This issue has to
originate in the House, which means, if
adopted, that this entire legislation
could be sent back to the Senate from
the House.

We have a number of problems. I un-
derstand what my colleague is trying
to do. I think his purpose is very well
intentioned. But I say to my col-
leagues, No. 1, this is an issue about
which we have already reached con-
sensus in the Snowe-DeWine-Nelson
amendment. We have reached that con-
sensus for an important reason. We
have complied with the President’s
principle. We have complied with the
fundamental principle, with which
many of us on both sides of the aisle
agree, which is we need to protect em-
ployers and provide the maximum pro-
tection for employers but, in that proc-
ess, not leave the patients behind. That
is the reason we have an amendment to
be able to reach consensus.

No. 2, the choices that are being pro-
vided in this particular amendment we
believe are false choices, and they
would not require that the employee or
the patient receive the same quality
plan they would get with the employer.

No. 3, it creates a blue slip problem,
which means the entire Patient Protec-
tion Act could be sent back to the Sen-
ate since it involves an amendment to
the IRS Code.

There are a number of fundamental
problems. I appreciate my colleague’s
work on this issue. I think this does
not move us in the right direction. We
have an amendment that already ad-
dresses this issue. It is an amendment
that provides protection for employers
while at the same time keeping alive
the rights of patients and employees.

I urge my colleagues to vote against
this amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Wyoming.

Mr. ENZI. Mr. President, I want to
quickly refresh the memory of the Sen-
ator from North Carolina.

I would not have entered into the
time agreement had I known he wasn’t
listening when I debated the Snowe-
DeWine arrangement where I clearly
pointed out that it is not considered
thereunder. I think this is a sticking
point that the President would see as
being very difficult.

We are talking about companies such
as Hewlett-Packard, Firestone, Motor-
ola, Caterpillar, Pitney Bowes—big
companies that are providing this. I
have checked on the costs. Their costs
will go up from $40 million to $70 mil-
lion if the Snowe-DeWine amendment
is the only defense they have.

I yield the remaining time to the
Senator from Texas.

Mr. GRAMM. Mr. President, first of
all, this problem has not been fixed.
The amendment we will adopt is win-
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dow dressing and has no impact on this
problem. What the Senator has pro-
posed is a solution to an assault on the
best health care plans in America. The
biggest companies with self-insured
plans that employees love will be de-
stroyed by this bill.

All the Senator is saying is that if
Wal-Mart employees love their plan,
and they want to keep it and agree to
not require Wal-Mart to be liable to be
sued, and if Wal-Mart gives them the
option of going into a fully-insured
plan with liability so that they do not
have to be in the Wal-Mart self-insured
plan, they can choose to remain in it,
and Wal-Mart will not be forced by li-
ability costs to cancel their plan. This
is an important issue that addresses a
very real shortcoming in this bill. The
incredible paradox is that this bill will
do the most damage to the best health
care plans in America—plans that are
self-insured, that are large, and that
provide terrific coverage. Under this
bill, there is no question about the fact
that the employer will be held liable.
That liability fear will end up forcing
them out of these plans.

The Senator has offered us a third
way. The third way is if every em-
ployee is offered an alternative where
there is liability available, then those
who choose to stay in their health plan
and say, I love my Wal-Mart plan and
I don’t want to sue Wal-Mart, would
have a right to do it. That is what the
Senator’s amendment does. All of the
rest of these arguments have nothing
to do with the amendment.

Do you want to destroy the best
health care systems in America? If you
do, you want to vote against the Enzi
amendment. If you do not, vote for the
Enzi amendment which guarantees
that a Wal-Mart employee will have an
option of another health care plan
where everybody is liable. But if they
choose a better plan with fewer law-
suits, aren’t they better off by defini-
tion by choosing?

The Senator from North Carolina
says if you do not get lawsuits, you
ought not to be happy. Maybe not ev-
erybody agrees with the Senator from
North Carolina.

I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. GREGG. Mr. President, what is
the time situation?

The PRESIDING OFFICER. No time
is remaining on Senator ENZI's side,
the sponsor of the amendment, and 8
minutes 44 seconds remain in opposi-
tion to the amendment.

Mr. GREGG. I understand the Sen-
ator from Texas has an amendment,
which has been agreed to by both sides,
and she needs about 3 minutes to
present it. Is there any objection to
setting aside the Enzi amendment and
allowing the Senator from Texas to go
forward?

The PRESIDING OFFICER. Is there
objection?
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Without objection, it is so ordered.

The Senator from Texas is recognized
for 3 minutes.

AMENDMENT NO. 839

Mrs. HUTCHISON. Mr. President, I
send an amendment to the desk.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

The Senator from Texas [Mrs. HUTCHISON],
for herself and Mrs. CLINTON, proposes an
amendment numbered 839.

Mrs. HUTCHISON. Mr. President, I
ask unanimous consent that reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To include information relating to

disenrollment in the information provided

to patients)

On page 101, between lines 14 and 15, insert
the following:

(3) DISENROLLMENT.—Information relating
to the disenrollment of a participant, bene-
ficiary, or enrollee.

Mrs. HUTCHISON. Mr. President,
this amendment is a very simple one.
There are several things that must be
reported to an enrollee in a plan before
the company can implement those
things. They are major changes to that
person’s plan because you don’t want a
person to go into the doctor’s office or
into the pharmacy and be told they
have been dropped from their insurance
or that their spouse has been dropped
from their insurance or their child.

We are requiring under the basic bill
30-day notice of any material change.
My amendment just specifies
disenrollment as one of those items
that must be given 30 days’ notice.

I have had an experience in which a
person’s husband was dropped from a
plan, was not told about it, and found
out when the person went to pick up a
prescription drug for the husband, and
had no way to fight it in the pharmacy.
Later in the week, when the person
called to find out why the husband was
dropped from her plan, they found it
was a mistake. Of course it was a mis-
take.

So that is why you want the 30 days’
notice, so that a person would not have
to find out that they are not getting
coverage they thought they had
through a clerical error.

That is all this amendment does. I
urge its adoption.

The PRESIDING OFFICER. Who
yields time?

Mr. GREGG. Mr. President, I ask
unanimous consent that the amend-
ment be agreed to.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The amendment (No. 839) was agreed
to.

Mrs. HUTCHISON. Thank you, Mr.
President.

The PRESIDING OFFICER. The Sen-
ator from North Carolina.
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AMENDMENT NO. 840

Mr. EDWARDS. Mr. President, let me
respond briefly to a couple of the com-
ments that were made about the Enzi
amendment.

First of all, no argument was made
that I heard about the blue-slip prob-
lem, so I presume there is agreement
that if this amendment is included, it
would require the entire Patient Pro-
tection Act to be sent back.

Second, I say to my friend from Wyo-
ming, I actually did listen to his com-
ments in the debate. And not only that,
I sat in hours of meetings with Sen-
ators SNOWE and DEWINE, and others,
working out the language of the
Snowe-DeWine-Nelson amendment.

The Senator is factually incorrect
about one thing; that is, that what
Snowe-DeWine-Nelson does is, No. 1,
provide complete, 100-percent protec-
tion for 94 percent of the employers in
the country. Almost every small em-
ployer is totally protected. But we left
rights in place for patients. The em-
ployers are completely protected.

For the self-insured, self-adminis-
tered employers, we have also provided
specific protections in this amend-
ment, which we have been working on
for several days now. No. 1, they are
completely carved out. Self-insured,
self-administered plans are totally
carved out of the Federal cause of ac-
tion in the Bipartisan Patient Protec-
tion Act. They cannot be held respon-
sible for contractual, administrative
responsibilities, period. They are out.

Second, we have provided that if they
choose to do so, they can pick a third
party designated decisionmaker and
send all liability to that decisionmaker
by which they are completely pro-
tected.

And finally, we have provided that if
they have what many of these large
employers have, which is a system
where they simply make a decision, yes
or no, on paying the claim after the
treatment has already been provided—
that the patient goes and gets the
treatment; then they decide whether
they are going to pay for it or not—
they cannot be held responsible.

So I say to my friend and colleagues,
what we have done is provide complete
protection for 94 percent of the employ-
ers in this country in the Snowe
amendment, while at the same time
not removing the rights and protec-
tions of patients.

For the self-insured, self-adminis-
tered employers, we provided three pro-
tections: No. 1, they are completely out
on the Federal cause of action, which is
contracts, administrative issues.

No. 2, we have specifically said they
can use a designated third party deci-
sionmaker and remove all liability by
doing that if they so choose.

No. 3, we have said if they operate
the plan by saying: we decide after the
treatment just simply whether we are
going to pay for it or we are not going
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to pay for it, they are completely pro-
tected.

So after lots of work, and many
hours, I say to my colleagues, we be-
lieve we struck the right balance in
both cases—for providing maximum
protection for the employers and keep-
ing in place the rights of patients, em-
ployees, and families.

So in addition to the blue-slip prob-
lem, which in and of itself would be
enormous, we believe that we have
dealt with this issue. We have dealt
with it in a proper and adequate fash-
ion. And we have addressed the con-
cerns of the self-insured, self-adminis-
tered plans, and the issues raised by
small employers around the country
who will be completely protected by
this amendment.

I yield the floor.

The PRESIDING OFFICER. Who
yields time on this amendment?

The Senator from Wyoming.

Mr. ENZI. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. It is my understanding
that the managers of the bill, including
Senator FRIST, would ask that this
vote be put over until a later time. So
I ask unanimous consent that be the
case.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

The Chair advises the Senator from
North Carolina he has 4 minutes re-
maining in opposition to this amend-
ment.

The Senator from Texas.

Mr. GRAMM. Mr. President, under
the previous unanimous consent agree-
ment, I believe I had 10 minutes to
offer an amendment with Senator
MCcCAIN, but he is not here. I am wait-
ing for him to come back. So I would
just like to suggest that perhaps we
could modify the unanimous consent
agreement so that when he does come
back, whoever is speaking at that
point, whenever they are finished, we
would be recognized to do the amend-
ment. But there is no reason we cannot
conduct other business while we are
sitting here.

Mr. KENNEDY. Why not talk now?

Mr. GRAMM. I am offering this with
Senator MCCAIN. I think he wants to be
here as well. It is my understanding he
is on his way.

Let me just suggest we let Senator
NICKLES speak, if he would like to
speak. We could all learn something
from listening to him. And then, when
he is finished, hopefully Senator
McCAIN will be back, and we will do
this long-awaited amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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The Senator from Oklahoma is recog-
nized.

Mr. NICKLES. Mr. President, I just
appreciate my friend and colleague
from Texas. I will be very brief. I un-
derstand the Senator from Pennsyl-
vania wants to come and speak on his
amendment. I would just like to make
a couple general comments.

Just for the information of our col-
leagues, I believe at—6:30 we will have
three votes. So people should be cog-
nizant of the fact we are going to have
two or three votes—three votes, I be-
lieve—at around 6:30.

One, I wish to compliment the Sen-
ator from Wyoming, Mr. ENzI, for his
enrollee choice proposal. I think it is
an outstanding proposal. I urge my col-
leagues to be in favor of it.

I would also like to make a couple
comments dealing with the designated
decision maker. Some people are act-
ing like this is a grand compromise,
that this is going to save employers:
Employers are going to be exempt now
because we are going to give this deci-
sion to a third party.

When I ran a company, Nickles Ma-
chine Corporation, we had a third
party administrator. They handled all
the administrative claims. They did a
decent job